








Records of the
Louisiana Constitutional

Convention of 1973:

Committee Documents

VOLUME TEN

PERMANENT HISTORICAL DOCUMENT

HOUSE RESEARCH LIBRARY

_

by

LOUISIANA CONSTITUTIONAL CONVENTION RECORDS COMMISSION

Moise W. Dennery, Chairman
A. Edward Hardin, Coordinator of Research



Copyright © 1977 by the

LOUISIANA CONSTITUTIONAL CONVENTION RECORDS COMMISSION

• MMH



LOUISIANA CONSTITUTIONAL CONVENTION RECORDS COMMISSION

MEMBERS OF THE COMMISSION:
Chairman Moise W. Dennery A. Edward Hardin, Coordinator of Research

Vice-Chairman David R. Poynter

Chris J. Roy
Max N. Tobias, Jr.

Mark T. Carleton

Louis E. Newman
W. Lee Hargrave

C. B. Ellis

Thomas Jacques

Donald J. Lemieux

Norma M. Duncan

Sallie Farrell (February, 1975 - June, 1975)

[iii]



USER GUIDES ARE REPRODUCED IN VOLUME XIV.



TABLE OF CONTENTS
COMMITTEE ON BILL OF RIGHTS AND ELECTIONS

Page
I. Minutes 3

Minutes and Addenda, March 16 and March 17, 1973 3

[Note] 5

Minutes and Addendum, April 6 and April 7, 1973 5

Minutes, April 16 and April 17, 1973 8

Minutes and Addenda, May 4 and May 5, 1973 10

Minutes, May 11, 1973 12

Minutes, May 18 and May 19, 1973 13

Minutes, June 8 and June 9, 1973 15

Minutes, June 14, 1973 17

Minutes, June 22, 1973 18

Minutes, July 12, 1973 19

Minutes, July 18 and July 19, 1973 20
Minutes, July 26 and July 27, 1973 21

Minutes, August 2, August 7, and August 8, 1973 22

Minutes, August 17, 1973 24

Minutes, August 21 and August 22, 1973 24

Minutes, August 27, 1973 26
Minutes, August 31, 1973 26

Minutes, September 13, 1973 26
Minutes, September 20, 1973 27
Minutes, October 11, 1973 28
Minutes and Addenda, December 13, December 14, and December 17, 1973 28
Minutes and Addenda, December 18, 1973 35

Minutes, January 11, 1974 38

II. Tentative Proposals 39

[Note] 39
Table of Contents 39
Index to Tentative Proposals 43

Tentative Proposals Nos. 1-5, March 16 and March 17, 1973 46

Tentative Proposals Nos. 6-46, April 16, 1973 47
Tentative Proposals Nos. 47-57, April 17, 1973 52

Tentative Proposals Nos. 58-61, April 16, 1973 54

Tentative Proposals Nos. 62-71, April 17, 1973 55
Tentative Proposals Nos. 72-79, May 4, 1973 57
Tentative Proposals Nos. 80-103, May 5, 1973 58

Tentative Proposals Nos. 104-120, May 19, 1973 62
Tentative Proposals Nos. 121-133, June 9, 1973 65

Tentative Proposals Nos. 134-173, June 14, 1973 67
Tentative Proposals Nos. 174-187, June 22, 1973 72

Tentative Proposals Nos. 188-203, July 12, 1973 73
Tentative Proposals Nos. 204-212, July 18, 1973 75
Tentative Proposals Nos. 213-218, July 19, 1973 76
Tentative Proposals Nos. 219-223, July 26, 1973 77
Tentative Proposals Nos. 224-232, July 27, 1973 78

Tentative Proposals Nos. 233-252, August 7, 1973 79
Tentative Proposals Nos. 253-260, August 8, 1973 82
Tentative Proposals Nos. 261-263, August 17, 1973 83
Tentative Proposals Nos. 264-279, August 22, 1973 83
Tentative Proposal No. 280, September 13, 1973 85
Tentative Proposals Nos. 281-285, September 20, 1973 85
Tentative Proposals Nos. 286-321 [Note] 86

lv]



Page

III. Staff Documents and Memoranda 87

Staff Memo No. 1 [Background Materials] 87

[Note] 87

Staff Memo No. 2 [Note] 87

Staff Memo No. 3 [Concepts that may be included in the Preamble

to the Constitution] 88

Staff Memos Nos. 4, 5, 6, 7, 8 [Note] 88

Staff Memo No. 9 [Automatic Restoration of Political Rights] 88

Staff Memo No. 10 [Note] 89

Staff Memo No. 11 [Environment and Social Amenities] 89

Staff Memo No. 12 [Equal Rights for Women] 90

[Note] 90

Staff Memo No. 13 [Right to Bail] 90

Staff Memo No. 14 [Equal Housing] 91

Staff Memo No. 15 [Newsman's Shield Provision] 92

Staff Memo No. 16 [Civil Service Rights] 92

Staff Memo No. 17 [Grand Juries] 93

Staff Memo No. 18 [Eminent Domain] 94

Staff Memo No. 19 [Eminent Domain] 95

Staff Memo No. 20 [Note] 95

Staff Memo No. 21 [Appellate Review of Facts] 95

Staff Memo No. 22 [Fordham Plan of Government] 96

Staff Memo No. 23 [CBRE Working Documents for Drafting a Rights Article] .... 97

Staff Memos Nos. 24, 25, 26, 27, 28 [Note] 107

Staff Memo No. 29 [U. S. Constitutional Voting Requirements] 107

Staff Memo No. 30 [Extent of Criminal Procedure Rights] 109

Staff Memo No. 31 [Cultural Rights] 110

Staff Memo No. 32 [Property Rights] 110

Staff Memo No. 33 [Rights of the Child] 112

[Note] 112

Staff Memo No. 34 [Rights of the Family] 112

Staff Memo No. 35 [Right to Direct Participation in Government] 113

[Note] 114

Staff Memo No. 36 [Abolition of Sovereign Immunity] 114

[Note] 115

Staff Memo No. 37 [Searches and Seizures] 115

Staff Memo No. 38 [Federal State Double Jeopardy] 117

[Note] 117

Staff Memo No. 39 [Free Speech under the First Amendment] 117

Staff Memo No. 40 [Note] 119

Staff Memo No. 41 [Additional Subject Matter for CBRE] 119

Staff Memo No. 42, 43 [Note] 121

Staff Memo No. 44 [Comments to Proposed Sections] 121

Staff Memo No. 45 [Staff Analysis of Draft "Declaration of Rights"] 121

Staff Memo No. 46 [Staff Analysis of Draft "Declaration of Rights"] 123

Staff Memo No. 47 [Property Rights] 125

Staff Memo No. 48 [Proposed Comments Elections Article] 126

Staff Memo No. 49 [Maximum Term for Elected Officials] 127

Staff Memo No. 50 [Note] 128

Staff Memo No. 51 [Privilege from Arrest] 128

Staff Memo No. 52 [Crime Necessarily Punishable at Hard Labor] 128

Staff Memo No. 53 [State Laws Which May be Affected by Adoption

of the Equal Rights Provision] 128

Staff Memo No. 54 [Alternatives Freedom from Discrimination] 132

Staff Memo No. 55 [Comparison of C. P. No. 33 with Other States] 133

Staff Memo, July 31, 1973 [Forced Heirship] 134

[vi]



Page
Staff Memo, August 6, 1973 [Provisions of the United States Bill

of Rights applied to the states through the 14th Amendment] 139

IV. Selected Correspondence and Statements before the Committee 140

Witnesses That Appeared before the Committee
on Bill of Rights and Elections 140

Verbatim Transcript of Statement by Ed Ware,
President Louisiana District Attorney's Association 145

Memorandum to the Committee from District Attorney

John A. Richardson of Caddo Parish 148

Letter from Thomas I. Emerson to Delegate Chris J.

Roy in re: Equal Rights Amendment 151

Letter from Thomas I. Emerson to Editor of

Louisville Courier-Journal in re: Equal

Rights Amendment 151

Presentation of Robert A. Pascal to the

Committee in re: Differentiation of

rights and obligations on basis of sex 152

Statement to the Committee by Mrs. Babs Minhinnette

on behalf of Females Opposed to Equality 152

Statement by J. A. Badeau on behalf of the

National Rifle Association 153

Presentation by M. G. Anseman to the Committee in

re: Citizen's Initiative 153

Statement by Ed Reed to the Committee in re:

Initiative arid Referendum 155

Memorandum to the Committee from Secretary of State

Wade 0. Martin in re: Elections 156
Letter by Gideon Stanton to the Committee in re:

Elections and Suffrage 156

Testimony of Russell R. Gaspard, Director of State

Board of Registration 157

Statement by H. Ashton Thomas and Paul Perret on
behalf of the Louisiana State Medical Society 158

V. Miscellaneous Committee Documents 160

Table of Obsolete Provisions 160

Minority Positions with Respect to "Art. I

Declaration of Rights" 160

Weiss Proposal in re: Right to Life with
source and comment 161

Weiss Proposal in re: Right to Life with

source and comment [June 13, 1973] 161

COMMITTEE ON LEGISLATIVE POWERS AND FUNCTIONS

I. Minutes 165

Minutes, January 30, 1973 165

Minutes, March 9, 1973 165

Minutes and Addendum, March 10, 1973 166

Minutes and Addenda, March 23, 1973 169

Minutes, March 24, 1973 176

Minutes and Addenda, April 6, 1973 177

Minutes and Addenda, April 7, 1973 187

Minutes and Addenda, April 20, 1973 192

Minutes and Addenda, April 21, 1973 195

[Note] 197

[vii]



Page

Minutes, May 4, 1973 200

Minutes and Addendum, May 5, 1973 202

Minutes and Addenda, May 18, 1973 204

Minutes and Addendum, May 19, 1973 208

Minutes and Addendum, June 1, 1973 212

Minutes and Addendum, June 2, 1973 219

Minutes and Addenda, July 10, 1973 221

[Note] 224

Minutes and Addenda, July 11, 1973 224

[Note] 226

Minutes and Addendum, July 12, 1973 229

[Note] 230

Minutes, September 12, 1973 230

Minutes and Addendum, October 18, 1973 230

[Note] 231

Minutes and Addendum, November 20, 1973 231

[Note] 231

II. Staff Memoranda 232

Staff Memo No. 1 [Summary of Requirements for Membership in

the Legislature] 232

Staff Memo No. 2 [Legislative Sessions - Length and Kind] 232

[Note] 240

Staff Memo No. 3 [Size of Legislature and Length of Terms
of Legislators] 240

Staff Memo No. 4 [Reapportionment] • 243

Staff Memo No. 5 [Filling of Vacancies in the Legislature] 251

Staff Memo No. 6 [Change of Residency from District - Domicile] 253

Staff Memos Nos. 7, 8, 9 [Note] 254

Staff Memo No. 10 [Conflicts of Interest of State Legislators] 254

Staff Memo No. 11 [Impeachment, Removal, and Recall] 256

Staff Memo No. 12 [The Duties of the Vice President of the

United States as President of the Senate] 259

Staff Memo No. 13 [Constitutional Status of Legislative

Bureau] 259

Staff Memo No. 14 [Enacting Clauses in the Fifty States] 260

Staff Memo No. 15 [Suits Against the State] 260

Staff Memo No. 16 [Note] 261

Staff Memo No. 17 [Alternative Method for Handling Claims

Against the State] 261

III. Committee Correspondence 263

Letter from Representative R. Harmon Drew to Senator

Cecil R. Blair in re: Reapportionment 263

Memo from the Committee on Legislative Powers and Functions

to Mrs. Norma M. Duncan in re: Obsolete Provisions and

Statutory Repetition of Provisions of the 1921 Constitution 263

Letter from Mrs. Norma M. Duncan to All Members of the

Legislature in re: Requesting Comments on the Committee Draft 264

Letter from Representative Frank Simoneaux to Mrs. Norma
M. Duncan in re: Comments on the Committee Draft 264

Letter from Committee on the Judiciary Chairman James L.

Dennis to Chairman Cecil R. Blair in re: Local and

Special Laws 265

Letter from Subcommittee on Public Finance Chairman James
H. Brown, Jr. to Chairman Cecil R. Blair in re:

Local and Special Laws 265

[viii]



COMMITTEE ON
BILL OF RIGHTS AND

ELECTIONS





I. Minutes

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held, pursuant to notice mailed by the Secretary

of the Convention on March 1, 1973

State Capitol, Baton Rouge, Louisiana

Committee Room 9

Friday, March 16, 1973 (10:00 a.m. - 4:00 p.m.)

Saturday, March 17, 1973 (10:00 a.m. - 3:15 p.m.)

Presiding: Rep. Alphonse Jackson, Jr. , Chairman (until

11:45 a.m., March 16)

Mrs. Judy Dunlap, Vice-chairman (from 11:45 a.m.

until close of meeting)

Present Absent

Mrs. Judy Dunlap Rep. Shady Wall
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Dr. Gerald N. Weiss
Anthony J. Guarisco, Jr.

Roll call was taken by the committee secretary, Mary

Ann Fields. A quorum was present. Chairman Jackson in-

troduced the Research Staff, Lee Hargrave, Walter Landry,

and Mary Ann Fields. Dr. Weiss asked for their qualifications.

Each staff member gave a brief resume of his qualifications

and background.

The following agenda as contained in the notice was

read by the Chairman. Chairman Jackson stated that the

agenda included: (1) plans for future meetings. (2)

scheduling of future meetings. (3) potential speakers

(4) possible proposals that might come before the

committee and (5) examination of committee responsibilities

and coverage of them. The Chairman asked and received

approval for this approach.

A general discussion occurred on possible future

meetings of the committee. Dr. Weiss asked how many

meetings are allowed for the committee and if the work

would be completed by April as discussed previously. It

was later brought out in the meeting that the committee

was allocated 4 days a month for committee meetings.

Chairman Jackson stated that the committee should

complete the work by May 1 and hold hearings of the committee's

tentative report around the state. The Chairman suggested

that the committee include March 30 and 31 as possible

meeting dates. A motion offered by Delegate Roy that the

next meeting dates be March 30 and 31 was approved.

The committee considered internal rules of operation.

Delegate Roy offered a motion to allocate the first hour

of the meeting for the public who wished to participate in

the meetings. After considerable discussion the motion in

amended form was adopted (See Resolution No. 1)

.

Dr. Weiss introduced a motion regarding the Louisiana

Hospital Television Network and the possibility of two

-2-

hour televised hearings every two weeks. The motion

approved. (See Resolution No. 2).

Mr. Landry suggested that the committee begin by re-

viewing the potential subject matter in its area of respon-

sibility and then proceed to consider a Bill of Rights.

Chairman Jackson asked the staff to obtain Bills of

Rights from various states so that the committee would

then be ready to consider a Bill of Rights in detail.

Chairman Jackson took leave of the committee and Mrs.

Dunlap assumed the chair.

Other members requested information of the staff on

various topics.

The committee recessed at 12:00 for lunch.

After lunch, Mrs. Dunlap, the acting Chairman suggested

that the committee start off with a discussion of the Preamble.

Mr. Landry read the Louisiana Preamble and observed that

a Preamble tends to recite the hopes and aspirations of the

people in framing a constitution. Delegate Guarisco

suggested that the Preamble should be broadened to include

the present goals and aspirations of the people. The dis-

cussion centered on the question of what language should be

used in the Preamble

.

Delegate Roy raised the question of minority reports.

Delegate Vick moved that the Rules Committee be requested

to inform the Committee on Bill of Rights and Elections of

its interpretation of the Rules on the filing of a minority

report. The motion was approved. (See Resolution No. 3).

There was general discussion on the question of shield

laws and the right of a reporter to keep his source con-

fidential.

Delegate Vick moved that the meeting be adjourned for

the day. The meeting adjourned at 4:00 p.m.

[3]



THE MEETING RECONVENED

Saturday, March 17, 1973, 10:00 a.m.

Presiding: Mrs. Judy Dunlap, Vice- Chairman

Present Absent

Rep. Alphonse Jackson, Jr.
Rep. Shady Nail

Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Dr. Gerald N. Weiss

Roll call was taken by the committee secretary. A

quorum was present. Chairman Dunlap asked persons who would

like to speak before the committee to sign in with the secretary.

The first speaker was Roy Brun of the Young Americans

for Freedom Chapter at L.S.U. He spoke on property rights.

He brought out in his discussion the problem of zoning laws

and the violation of private property. He stated that the

economic freedom the government needs to protect is the

right of property. He also stated that a legitimate

government protects property from physical force. He was

closely questioned by members of the Committee.

Ms. Karline Tierney of the Women in Politics Organization

in Baton Rouge discussed the desirability of inserting an

-4-

Equal Rights Clause in the Bill of Rights. Ms. Tierney

submitted a report to the Bill of Rights Committee asking

for inclusion in the Bill of Rights of the Louisiana

State Constitution, a statement which would read:

"Equality of rights under the law, shall
not be denied or abridged because of race,
color, creed, sex or national origin."

Mr. Jaclf Jackson, president of the American Civil

Liberties Union in Louisiana, also spoke on the question of

an Equal Rights Clause in the Bill of Rights. Mr. Jackson

stated that an equal rights provision in the Constitution

would include equal pay for equal jobs and equality of

treatment of men and women for jury service. Mr. Jackson

stated that it was the committee's responsibility and

obligation to write a Bill of Rights that is going to give

the widest possible civil liberties to our people. Mr.

Jackson stated that the people are ready for equal rights

for women in the state.

Ms. Annabell Walker from the New Orleans Chapter of the

National Organization for Women (NOW) also spoke on

desirability of an Equal Rights Clause for the Bill of

Rights. Ms. Walker submitted a petition from the citizens

of the New Orleans area asking that the following be

included in the Constitution:

"Equality of rights under the law shall
not be denied or abridged by or in the
State of Louisiana on account of sex, race,
religion, or national origin."

Ms. Mable Walker of St. Charles Parish submitted the

following statement, "women are interested in equality for

themselves and equal rights and more so for human rights"

Ms. Debby Millenson, a New Orleans attorney, also

spoke on the desirability of an Equal Rights Clause for

the Bill of Rights. Ms. Millenson stated that the community

property law of Louisiana deprives women of having husbands

accountable for management of the community. She also

spoke on equal jobs and equal pay for women. She was

closely questioned by members of the committee and re-

plied in a lively exchange.

After the speakers concluded their remarks, the

Chairman recessed for lunch.

After lunch. Delegate Roy moved to adopt a Preamble

patterened after that of the State of Illinois. (See

Tentative Proposal No. 1). Delegate Jenkins urged that

the Preamble exclude the word poverty which is difficult

of definition. Delegate Jenkins then moved to amend

Delegate Roy's proposal (See Tentative Proposal No. 2).

Delegate Roy stated that he accepted Delegate Jenkins'

amendment.

Mr. Stinson proposed deletion of "eliminate inequality

of rights" and insertion of -assure equality of rights-,

to the proposed Preamble (See Tentative Proposal No. 3).

Dr. Weiss submitted a substitute proposal which was

rejected. (See Tentative Proposal No. 4).

Delegate Jenkins then moved to rearrange the phrases

in the proposed Preamble. This was accepted by Delegate

Roy and as such it was adopted by the Committee. (See

Tentative Proposal No. 5).

The committee agreed that the subject matter of the

next meeting would be Bill of Rights and Human Rights.

There being no further business, the meeting adjourned

at 3:15 p.m.

^*3SMgCS '

"^

'

Alplaonse Jackson, Jr., Chairman

Mrs. Judy Dunlap, Vice-chairman

CC '73 Committee on Bill of Rights and Elections (CBRE)

CBRE RESOLUTION No. 1 by Mr. Roy_

A RESOLUTION

Establishing a Morning Hour for Witnesses

BE IT RESOLVED that the initial one hour period of each meeting

of the Committee on Bill of Rights and Elections shall be set

[4]



aside for receiving the testimony of persons wishing to appear

before the Committee.

BE IT FURTHER RESOLVED that witnesses desiring to testify will

so inform the Senior Research Assistant of the Committee. The

Chairman will then allot time to each witness, based on the

number of persons wishing to testify, with priority being given

to those witnesses submitting copies of their prepared statements

to the committee.

CC '73 Committee on Bill of Rights and Elections (CBRE)

CBRE RESOLUTION No. 2 by Dr. Weiss

A RESOLUTION

Televised Meetings Via LHT Network

BE IT RESOLVED that the Committee on Bill of Rights and Elections

seek to have televised meetings of two hours duration every two

weeks, with appropriate testimony and questioning of witnesses,

utilizing the facilities of the Louisiana Hospital Television

Network.

CC '73 Committee on Bill of Rights and Elections (CBRE)

CBRE RESOLUTION No. 3 by Mr . Vick

A RESOLUTION

Minority Report Ruling Requested

BE IT RESOLVED that the Rules Committee of CC '73 is requested

to inform the Committee on Bill of Rights and Elections of its

interpretation of the Rules with respect to minority reports

particularly Rule 60 and related rules regarding (1) whether

a minority report is to be in written form and attached to the

majority report or is to be merely oral, and (2) if a minority

report is to be in written form whether a single member of the

Committee may file such a minority report.

NOTES

Tentative Proposal s Nos. 1-5
are reproduced below in Chapter II.

Presiding: Mrs. Judy Dunlap, Vice Chairman (presided until

11:00 a.m., April 6; thereafter Rep. Alphonse

Jackson, Jr. presided)

.

Friday, April 6, 1973

Present Absent

Kendall Vick

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Mrs. Judy Dunlap
Rep. Alphonse Jackson, Jr.
Anthony J. Guarisco, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Rep. Shady Wall
Dr. Gerald N. Weiss

Roll call was taken by the committee secretary. A quorum

was present. Vice Chairman Dunlap announced that the first

order of business would be the reading of a letter from Mr.

Vick by Mr. Landry. The letter stated some personal obser-

vations of Mr. Vick with regard to the previous meeting of

Saturday, March- 17, 1973. He was concerned that representa-

tives of various organizations attending committee meetings

were confusing the objective analysis of committee members

with advocacy. He "strongly urged the chairman to admonish

the public in attendance during the period of general dis-

cussion by the committee members that they, the public,

should exercise care in reporting the deliberations of the

committee to their constituents. He also urged the public

not to represent debate between committee members as final

positions for or against any proposition until the final re-

port of the committee is presented to the convention.

Chairman Dunlap suggested that the committee should suspend

approval of the minu es because of the large number of speakers

who wished to speak before the committee. Such a motion was

adopted. It was also agreed to suspend the rules to allow

more than one hour for hearing witnesses. Mrs. Dunlap asked

each speaker to limit his remarks to three minutes. Delegate

Jenkins asked that witnesses be limited to two hours or until

12:00 noon.

The first speaker, Delegate Gary O'Neill recommended the

"Declaration of Individual Rights" which Mr. Jenkins was pro-

posing. Delegate O'Neill pointed out that rights reside in

individuals. Group rights do not exist except as an extension

of individual rights. He urged the committee to differentiate

between a bogus right and a genuine right. A genuine right

applies equally to all and not at the expense of another person.

He stated that the committee should constantly bear the followin

question in mind when writing the Bill of Rights: "At whose

(2)

Held pursuant to notice mailed by the Secretary

of the Convention on March 28, 1973

Conservation Auditorium of the Natural Resource

Building, Baton Rouge, Louisiana

Friday, April 6, 1973 (10:00 a.m. - 4:00 p.m.)

Saturday, April 7, 1973 (10:00 a.m. - 5:00 p.m.)

expense?". If all the people of Louisiana are presented a

constitution that requires them to pay the expenses of someone

in particular, simply because it is in the bill of rights,

the people will turn it down. He stated that Mr. Jenkins'

proposed set of rights do not favor any one person. No group

[5]



is given pr* ference at the expense of someone else.

Mr. Russel Gaspard, director of the State Board of

Registration, representing the state board and the Louisiana

Registrar of Voters submitted a proposed "right to vote" provisior

to the Bill of Rights Committee for consideration as follows:

Every citizen of this state and of the United
States, native born or naturalized, not less
than 18 years of age; who is an actual bona
fide resident and who has registered 30 days
prior to any election, shall be an elector and
shall be entitled to vote at any election
held in the precinct in which he is registered.

Mr. Gaspard stated that registration 30 days prior to

election is sufficient time for his office and that there

was no need for a longer period. Once the records were

computerized, a shorter period, such as 15 days, would even

be feasible.

Mr. Charles MacMurdo, representing the Baton Rouge

Citizens for Law and Order and its President L. N. Day,

spoke on the bill of rights in general. He said a bill of

rights should state distinctly fundamental rights and free-

doms of the people which government is prohibited from

violating . These rights and freedoms should include the

following

:

(1) not to be deprived of life, liberty, and
property except by due process of law,

(2) freedom of speech, religion , press, pe-
tition , and peaceable assembly

,

(3)

(3) to be secure in one's personal home,

(4

)

equal justice,

(5) to keep and bear arms, and

(6) to enjoy other freedoms not specifically
mentioned in the bill of rights.

Mr. MacMurdo stated that "A good bill of rights will contribute

toward insuring the domestic tranquility thereby reducing

occasions for lawbreaking and disorder"

.

Professor Robert A. Pascal, an LSU Law School professor,

appeared in his personal capacity. He spoke in opposition

to capital punishment and discussed generally the question

of equal rights for women. Prof. Pascal stated that any

blanket prohibition of the use of sex for differentiating

the right and obligations of people will result in very serious

harm to the family structure.

Mrs. Carolyn Groves, representing. Concerned Parents

Association of Baton Rouge, spoke against the Equal Rights

Amendment and urged the committee "not to liberate us from

freedom to serfdom"

.

Mrs. Babs Minhinnette, representing, "Females Opposed to

Equality" (FOE) , stated that a unisex clause in the Louisiana

State Constitution would violate the religious freedom guaran-

teed us by the First Amendment in the Bill of Rights of the

U. S. Constitution. Mrs. Minhinnette further stated that the

inclusion of a neuter gender clause in the new constitution

would cause the new constitution to be rejected at the polls.

Ms. W. E. Reise, representing Jack W. Leggett, leader of

Deus Dux (God Is Our Leader) , stated that her organization

was opposed to any provision that will disturb the family

(4)

structure and therefore opposed an "Equal Rights Clause" in

the constitution.

Mrs. Bonnie Christian, representing Rep. Louise Johnson

of Bernice , Louisiana , advised the committee that Rep

.

Johnson would campaign against the new constitution if it

included a unisex clause.

Mrs. Martha Dutsch, representing the Covington Conservative

Association, was also opposed to an "Equal Rights Amendment".

She stated that the federal laws already provide for equal rights

in jobs and other areas.

Ms. Elsie J. Allen, representing the Shreveport League

of Women Voters, recommended that the following language be

included in the new constitution:

"The rights of a citizen of Louisiana will not
be denied or abridged because of race, religion,
sex, or national origin.

"

She stated that women must have the rights and privileges

of a first class citizen. She also said that the laws and

regulations of Louisiana are 50 years behind the times.

Dr. Joe McManus, representing the New Orleans Chapter

of the National Organization for Women (NOW) , stated that a

constitution in 1973 should provide equal justice for all

citizens, black and white, male and female.

Ms. Paul W. Mcllhenny, representing the Independent Women's

Organization, supported the inclusion of an equal rights provision.

Mrs. Dan M. Moore, Jr., representing the American

Association of University Women in support of an equal

rights provision, stated that the biggest discrimination for

women is in *-he field of employment.

(5)

After a break for lunch, Mrs . Charlotte Felt, representing

the Women's Auxilliary of the Chamber of Commerce of the

Greater New Orleans Area and Mrs. Nelson K. Brown, president

of the Women's Protective League of Baton Rouge, spoke in

opposition to an equal, rights provision.

The committee then began a discussion of its internal

business. The minutes were approved with one change.

Chairman Jackson called attention to a letter from David

Poynter on the question of minority reports.

Delegate Jenkins made a presentation to the committee on

freedom. He suggested that one could talk about economic

freedom and social freedom. He criticized the liberal-

conservative analysis of contemporary politics saying that

conservatives advocated less social freedom and more economic

freedom, and liberals advocated more social freedom and less

economic freedom. He claimed that this was becoming irrelevant

analysis for the youth of today. He considers that the new
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polarization in politics is tending toward competition between

those who believe in both economic and social freedom and those

who would have less of both. He urged on the committee a pro-

posed "Declaration of Individual Rights", designed to maximize

both economic and social freedom. Delegate Jenkins suggested

that Americans have three ultimate protections, {1) the jury

box, (2) the ballot box and (3) the cartridge box.

After the presentation by Delegate Jenkins, the meeting

recessed at 4:00 p.m.

THE MEETING RECONVENED

Saturday, April 7, 1973, 10:00 a.m.

(6)

Presiding: Rep. Alphonse Jackson, Jr. , Chairman

Present Absent

Rep. Alphonse Jackson, Jr. Mrs. Judy Dunlap
Anthony J. Guarisco, Jr. Rep. Shady Wall
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Dr. Gerald N. Weiss

Roll call was taken by the committee secretary. A quorum

was present. Chairman Jackson asked for the first speaker to

come forward and the hearings continued.

The first speaker was Mrs. Nancy Weiler of Bossier City

who represented herself and urged support for an equal rights

provision.

Ms. Linda Martin f representing the Shreveport-Bossier

Chapter of the National Organization for Women (NOW), called

for a human rights clause that would insure that all citizens

are protected, including minorities and women. She also

stated that the 14th Amendment to the United States Constitution

did not protect the women of our country.

Mr. John Martzell, representing the Louisiana Trial

Lawyers Association as its president, called for a right of

trial by jury with no review of the facts on appeal. He

pointed out that Louisiana is the only jurisdiction in the

western world where a jury trial is recognized that permits re-

view of facts on appeal.

Mr. A. J. Plaisance, a Lafayette attorney, supported Mr.

Martzell' s testimony and urged that jury trials should be

granted without additional cost to the plaintiff. He pointed

(7)

out tl-at papers can get a jury trial by right but that the

average working person often feels he cannot afford the

S1300 a day (the amount varies by parish) that a jury trial

costs.

Mr. Arthur Cobb, representing the Louisiana Trial Lawyers

Association, supported the position of Messrs. Martzell and

Plaisance. He did not believe that a right to a jury trial

should be determined by cost.

Ms. Quincy Hamilton, representing the National Association

for the Advancement of Colored People (NAACP) , addressed the

committee in support of an "Equal Protection Clause."

Ms. Roberta Madden, representing the Consumer Protection

Center, expressed her views about protection of the consumer,

regardless of sex. Ms. Madden asked for consideration of a

clause guaranteeing equal protection in the marketplace in

our new state constitution.

Mr. Chester L. Martin, past president of the Lafayette

Board of Realtors, representing himself, urged recognition of

family, property, and cultural rights. He pointed out that

Cajuns have been denied, for a long time, the right to speak

the French language in school. He urged support for a pro-

vision on cultural rights in the constitution.

Ms. Madine Henneman, representing the State Board of the

League of Women Voters, called for a bill of rights written

in concise language easily understood by all the people.

Ms. Henneman supported an equal protection clause in the bill

of rights. She also urged the bill of rights to include a

statement on the environment.

Dr. Francine Merritt, representing Common Cause and the

(8)

American Association of University Women, submitted the

following statements to the committee:

"THE RIGHT TO KNOW"

No person shall be deprived of the right to
examine documents or to observe the deliber-
ations of all public bodies or agencies of
state government and its subdivisions, ex-
cept in cases specified by statute in which
the demand of individual privacy clearly
exceeds the merits of public disclosure.

"THE RIGHT TO PRIVACY"

The right of individual privacy is essential
to the well-being of a free society and shall
not be infringed without the showing of a
compelling state interest.

Dr. Francine Merritt also called for an equal protection

clause.

Mr. Roger Batz, representing Common Cause and for

Paul Y. Burns, vice president of the Louisiana Council on

Human Relations submitted the following suggested language

for inclusion in the bill of rights:

All persons have the right to freedom, equality,
and adequate conditions of life in a safe, health-
ful, and attractive environment that permits a
life of dignity and well-being. All citizens
are responsible for protecting and improving
the environment for present and future gener-
ations.

Ms. Debra Millenson, representing the Council for a New

State Constitution informed the committee that the council

had adopted resolutions in support of:

(1) equal rights, (2) abolishing capital punishment,

(3) a newsman's shield provision, (4) right to

counsel in grand jury investigations, (5) a strong

right to redress, (6) a strong right to privacy,

(7) a provision for equal housing, and (8) greater

(9)
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facilities for bail in criminal cases.

She praised Dr. Weiss' s proposal on the right to vote but

suggested a 30 day period instead of a 50 day period for

registration in advance of an election.

Chairman Jackson called for a discussion on the time

and agenda for the next meeting. Delegate Roy suggested that

the committee first consider the subject of minority reports.

Chairman Jackson suggested that the next committee meeting

start at 10:00 a.m. and go on to an evening session.

Delegate Soniat proposed and it was agreed that the

committee use the Louisiana Law Institute Projet for a guide

in the preparation of the bill of rights.

Delegate Jenkins proposed and it was agreed that the

committee would not have speakers at the next meeting and

instead proceed immediately to draft a rights ai tide.

Delegate Roy moved, that for a minority report to be

attached to the preliminary majority report to be sent to the

Committee on Style and Drafting, it should receive a vote of

30 percent of those voting on the committee. {See Resolution

No. 4)

.

Delegate Stinson introduced a substitute motion that

the vote of only one person was sufficient for a minority

report. Delegate Stinson withdrew his substitute motion after

Delegate Roy explained that his motion only applied to pre-

liminary submissions and not to the submission to the convention

in July.

Senior Researcher, Walter Landry, suggested preparation of

a composite working document putting together all the proposals

of the delegates and projet for the use by delegates next time

(10)

in their drafting of a proposed bill of rights. There was

general agreement that this should be done.

Walter Landry recommended the provisions from the 1921

constitution that should be considered definitely by the

committee in response to Research Director Duncan's letter

of March 28, 1973, to Chairman Jackson. The committee made

several changes with respect to specific provisions and then

authorized Mr. Landry to reply to Mrs. Duncan's letter on

behalf of the committee.

There being no further business, the meeting adjourned

at 5:00 p.m.

April 16, 1973

CBRE Tentative Proposal No. 29 by Messrs. Roy ,

Weiss and Vick

Background: Text of TP No. 23 as amended by TP No. 24.

Section . Right to Individual Dignity

No person shall be denied the equal protection of the

laws nor shall any law discriminate against a person in the

exercise of his rights on account of birth, race, sex, social

origin or condition, or political or religious ideas. Neither

slavery nor involuntary servitude shall exist except in the

latter case as a punishment for crime after the accused has

been duly convicted.

Disposition: Tentatively adopted, April 16, 1973 by a roll
call vote 7-2. The comment is to explain that
the committee does not intend to endorse the
concept of racial or other quotas* and i s incon-
sistent with the proposal.

The Roll Call

Dunlap



of state's office advised him that the election could be held

six weeks after that office received the ballot material. If the

material is submitted to the governor on January 4, 1974, he could

conceivably call an election six weeks thereafter on a Saturday which

would be aid-February, 1974. This is the earliest possible time

a special election can be called. The latest possible time is

November 5, 1974, which is the date for the next general election.

After general discussion, it was decided that Chairman Jackson would

refer this matter to the Executive Committee.

Chairman Jackson stated that at the last meeting the committee

had agreed to consider the Louisiana Law Institute Projet on the

Bill of Rights in conjunction with proposals by committee members.

He asked Mr. Landry to explain to the committee the CBRE working

document (Document 23). Mr. Landry stated that he had combined

all proposals together by subject matter using the Projet order as

a guide in preparing the working document.

The working session commenced with Mr. Roy proposing a section

on the origin and purpose of government based on the Projet

(See TP No. 6). Dr. Weiss moved to substitute his proposal en-

titled "Inalienable Rights" but this was defeated 4-3 (See TP No. 7).

Delegate Jenkins offered a substitute proposal (TP No. 8)

for TP No. 6 which was in the nature of an amendment to TP No. 7,

but it was also rejected after Delegate Vick argued that TP No.

8 was an extension of the "Preamble". Delegate Vick moved to amend

Mr. Roy's proposal with TP No. 9 and this was accepted by Mr.

Roy.

(2)

Delegate Weiss and Stinson offered an amendment (See TP

No. 10) to Delegate Vick's proposal, but it was rejected.

Delegate Jenkins stated that "for the good of the whole,"

is undefined or undefinable. He stated that it is important

to talk about the individual. In support of his position he

offered TP No. 6 which was rejected.

Delegate Jenkins next proposed TP No. 12 which was adopted

by Messrs. Roy and Vick.

Delegate Jenkins proposed TP No. 13 which was rejected 2-5

after Mr. Roy spoke against it.

Delegate Roy offered TP No. 14 which was accepted by Messrs.

Jenkins and Vick.

Delegate Stinson proposed that the title for the section

be "Origin and Purpose of Government," (See TP No. 15). This was

accepted by Messrs. Roy, Vick, and Jenkins.

The original TP No. 6 as amended by TP Nos. 9, 12, 14, and

le, was then adopted (See TP No. 16).

Delegate Jenkins stated that the basic rights of each human

being are not contradictory and that he would like the courts to

accept this principle in the constitution. He therefore proposed

I
TP No. 17 which was tabled.

An original section was proposed by Dr. Weiss entitled "Right

to Life" (See TP No. 18), but he agreed after discussion, to defer

action on it.

Dr. Weiss proposed TP No. 19 entitled "Rights of the Family."

Mr. Jenkins attempted to amend it (See TP No. 20) and then the

entire matter was referred to the research staff.

(3)

Delegate Stinson suggested the committee accept the document

in the Projet, Article I, Section 2. Delegate Jenkins, stating that

it doesn't provide needed protection, proposed TP No. 21, which

was adopted with the title "Prohibited Laws" also proposed by

Mr. Jenkins (See TP No. 22).

Delegate Roy and Delegate Weiss submitted identical proposals

(See TP No. 23).

Delegate Vick moved to strike the first sentence of TP No.

23 as having no legal effect and this was accepted by Messrs.

Roy and Weiss (See TP No. 24)

.

Delegate Jenkins made sevei il attempts to amend TP 23 further

(See TP Nos. 25, 26, 27, and 28) but all were rejected. TP Nos.

27 and 28 were rejected by roll call votes.

TP No. 23 as amended by TP No. 24 was then adopted 7-2 by

a roll call vote (See TP No. 29).

Delegate Weiss offered a TP No. 30 based on the Louisiana

Law Institute Projet, Article I, Section 3.

Delegate Jenkins moved to substitute TP No. 31 which was

adopted 7-3 after several amendments to it (TP Nos. 31, 32, 33,

and 34) were rejected.

Mr. Guarisco proposed TP No. 35 on freedom of religion based

on Louisiana Law Projet, Article I, Section 4 with the first

sentence deleted as having no legal effect. After a brief

discussion regarding the sensibilities of the public if the

sentence were removed, Mr. Guarisco agreed to add the sentence at

the end. Mr. Stinson suggested "Freedom of Religion" as the

title of the section and this was adopted (See TP No. 36).

(4)

Mr. Jenkins proposed an original section entitled "Adminis-

tering of Oaths* but after a brief discussion agreed to withdraw

it (See TP No. 37)

.

Mr. Jenkins proposed an original section entitled "Freedom

of Movement" but this was tabled.

"Freedom to Dissent," which was TP No. 39 by Mr. Jenkins,

was withdrawn.

Dr. Weiss proposed a section (TP No. 40) the right of an

assembly based on the Louisiana Law Institute Projet; Article

I, Section 5. It was amended by the addition of a provision

on freedom of movement by Mr. Jenkins (TP No. 41) the deletion

of the word "officials" by Mr. Vick (TP No. 42) and the addition

of a longer title by Dr. Weiss (See TP No. 43).

Mr. Jenkins introduced an original proposal entitled "Freedc

of Commerce" (TP No. 44) which was rejected 1-6. Mr. Jenkins'

proposal entit 1 3d "Prohibition of Government Competition and

Monopolies" was referred to the research staff (See TP No. 45).
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The proposal by Mr. Roy entitled "Freedom from Discriminatic

(TP No. 46) evoked considerable debate after which the meeting

adjourned until the following day.

THE MEETING RECONVENED

Tuesday, April 17, 1973, 9:00 a.m.
Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present

Mrs. Judy Dun lap
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Rep. Shady Wall
Dr- Gerald N. Weiss

(5)

Roll call was taken by the committee secretary. A quorum

was present. Delegate Roy reintroduced TP No. 46. Mrs..Spniat

moved to amend it to prohibit discrimination in access to public

accomodations (TP No. 47). Her proposal was adopted 5-4. In

the debate it was pointed out that the section was intended to

prohibit private discrimination as opposed to state ac -ion which

was covered in the section entitled "Right to Individual Dignity."

Mr. Jenkins proposed TP No. 48 as an amendment involving

freedom of association and it was accepted by Messrs. Roy and

Soniat. The proposal was then adopted 5-4 by a roll call vote

(See TP No. 48)

.

Dr. Weiss proposed TP No. 49 consisting of three original

proposed sections entitled "Right of Redress," "Rights of the

Child" and "Right to Due Process of Law." Mr. Roy proposed TP

No. 50 "Access to Courts" as a substitute for "Right of Redress"

and it was adopted 8-1. Mr. Jenkins proposed TP No. 51 entitled

"Due Process of Law" in lieu of the Weiss proposal on the same

subject and it was adopted. The Weiss proposal "Rights of the

Child" was referred to the research staff. TP No. 51 in turn

was amended by TP No. 52 of Mr. Vick, and as amended was adopted

unanimously with one person absent.

Mx. Jenkins' proposal, TP No. 53, entitled "Availability

of Rights" was withdrawn.

Mr. Guarisco proposed a section involving a right to a

civil jury trial based on the Seventh Amendment to the United

States Constitution (See TP No. 54). A motion to table was

defeated 3-4

.

(6)

Mr. Roy proposed a single word amendment which was ac-

cepted by Mr. Guarisco (TP No. 55). Mr. Jenkins then proposed

an amendment entitled "Trial by Jury in Civil Cases" (TP No.

54) which was accepted by Messrs. Guarisco and Roy and passed

unanimously. The proposal passed despite the fact that Mr.

Tobias of the Judiciary Committee made a special appearance

before the Bill of Rights Committee urging that the matter

be tabled because it was also being considered by the Judiciary

Committee.

Mr. Jenkins proposed TP No. 57 entitled "Searches and

Seizures." Mr. Roy moved to substitute TP No. 58 which

in turn was amended by Mr. Vick (TP No. 59) and Mr. Jenkins

{TP No. 60). The amendments were accepted and the Roy propor.r.l

as amended was adopted unanimously

.

Dr. Weiss proposed TP No. 61 on the right to property.

Mr. Jenkins moved to substitute his TP No. 62 and then the entire

matter was referred to the research staff.

Dr. Weiss proposed TP No. 63 entitled "Freedom from

Military Intrusion." It was amended slightly by Mr. Roy (TP

No. 64) and then adopted 7-1.

Dr. Weiss proposed TP No. 65 on the right to vote but

action was deferred on the matter.

The Weiss proposal entitled "Right to Direct Participation

in Government" (TP No. 66) was referred to the research staff.

Action on the Weiss proposal, "Civil Service Rights" was

deferred (See TP No. 67).

The Jenkins proposal, "Freedom to Keep and Eear Arms"

(TP No. 69) was introduced. The attempt by Mr. Vick to

(7)

substitute "Right to Arms" (TP No. 69) was rejected. Dr. Weiss

then proposed TP No. 70 which was amended by Mr. Jenkins (TP

NO. 71) and adopted.

Mrs. Dunlap moved for adjournment and the meeting adjourned

at 5:30 p.m.

*ep. Alphi

$J&- ®y
Rep. Alphonse Jackson, Jr. , Chairman

(8)

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on April 24, 1973

State Capitol, Baton Rouge, Louisiana

Room 206

Friday, May 4, 1973 (10:00 a.m. - 4:30 p.m.)

Saturday, May 5, 1973 (9:00 a.m. - 3:30 p.m.)

Presiding: Rep. Alphonse Jackson, Jr., chairman

Present

Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendal Vick
Rep. Shady Wall
Dr. Gerald N. Weiss

Absent
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Roll call was taken by the committee secretary. A quorum

was present. The chairman asked for the approval of the

minutes by the members. Two corrections were made in the

minutes; one was to TP No. 27 in which Mrs. Judy Dunlap should

have been recorded as voting "no" instead of "yes". The

second correction was to TP No. 29 in which Rep. Jenkins point-

ed out that the phrase "and is inconsistent with the proposal"

should be added after the word "quotas" under the heading

entitled "disposition" . The minutes were accepted and

adopted with the proposed corrections. Chairman Jackson

made a report to the committee on the response of the

public around the state. He stated that the tentative

proposals of the committee will be submitted to the press

and will be the subject of further public hearings. He

asked the committee members to give reports of meetings

attended through out the state. Mr. Vick gave a repprt

from the New Orleans meeting in which he represented the

committee chairman. He stated that a gentleman made a

presentation for the Council on Aging and asked that his

remarks be directed to the appropriate committee.

Mr. Roy reported on a memo from Caddo Parish District

Attorney John Richardson. Mr. Roy was encouraged by the

generally laudatory comments in the memo regarding the

Preamble, Access to Courts, and Freedom from Discrimina-

tion. The section entitled "Right and Assembly sad Free-

dom of Movement" was the subject of some concern with regard

to the system of parole. Mr. Roy thought the memo was in

error on this point but that it could be considered later.

Mr. Stinson suggested that both Mr. Richardson and

the head of the District Attorneys' Association be invited

to address the committee and there was general agreement

with this idea.

The committee first took up the question of the right

to property and briefly considered Staff Memo. no. 32 on the

subject. Mr. Jenkins introduced his own Tentative Pro-

posal (TP) No. 72 entitled "Right to Property". In the

course of discussion and debate, Mr. Jenkins began amend-

ing the proposal and accepting amendments proposed by

others. Dr. Weiss wanted to provide that the disposition

of property may be subject to reasonable laws to protect

the family.

After lengthy discussion, the committee recessed for

lunch at 12:35 p.m.

After lunch, Mr. Jenkins* "Right to Property" was

debated and amended further and finally adopted in amended

form as TP No. 73.

Mr. Guarisco stated that the comment should indicate

that the intent of this proposal is to abolish the law of

appropriation.

Mr. Roy introduced TP No. 74 involving rights of accus-

ed persons. Mr. Jenkins introduced TP No. 75 as a substitute.

Mr. Roy and others proposed amendments to the substitute

which was adopted as TP No. 76.

Mr. Roy then introduced TP No. 77 dealing with the

initiation of prosecution and other- matters, Mr. Jenkins

proposed amendments which were accepted by Mr. Roy as TP

No. 78. Mr. Jenkins then attempted to delete a phrase from

TP No. 78 but Mr. Roy opposed this and the attempt was

rejected. See TP No. 79. TP No. 78 was then adopted.

THE MEETING RECONVENED

Saturday, May 5, 1973

Presiding: Rep. Alphonse Jackson, Jr. , chairman

Present

Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Rep . Lou is " Woody " Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Rep. Shady Wall
Dr. Gerald N. Weiss

Roll call was taken by the committee secretary. A

quorum was present.

Mr. Roy introduced TP No. 80 involving criminal pros-

ecutions and grand jury proceedings. During the course of

debate Mr. Roy accepted amendments limiting the section to

grand jury proceedings, TP No. 81, and as such, the section

was adopted, after an attempt by Dr. Weiss to amend it was

rejected. See TP No. 82.

Mrs. Dunlap assumed the chair in the absence of the

chairman.

Mr. Jenkins introduced TP No. 83 on a fair trial.

It was amended in committee debate and adopted as TP No. 84.

Mr. Jenkins introduced TP No. 85 on trial by jury in

criminal cases. Over Mr. Jenkins' objection Mr. Roy intro-

duced an amendment, TP No. 85, to raise the number of jurors

that must concur to convict in certain cases. The amend-

ment was adopted 4-3.

There were various additional amendments to TP No. 85

and it was then adopted as TP No. 87. A minority report

is to be submitted on the tentative proposal.

Dr. Weiss introduced TP No. 88 on the right to humane

treatment. It was amended twice and then adopted. See TP

Nos. 89 and 90.

Mr. Roy introduced TP No. 91 on the right to bail)

after considerable discussion it was replaced by a sub-

stitute proposal of Messrs. Jenkins and Roy that was adopted.

See TP No. 92.
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Mr. Roy introduced TP Mo. 93 relating to treason, an

amendment by Mr. Jenkins, TP No. 94, to delete a phrase

was accepted by Mr. Roy, a motion to strike the entire

section was defeated 3-5 but a second motion to approve the

section was also defeated 3-4. Inclusion of the section

is to be the subject of a minority report.

Dr. Weiss introduced TP No. 94 on habeas corpus. Mr.

Jenkins introduced a substitute proposal, TP No. 95, which

was adopted. Mrs. Soniat introduced TP No. 97 on the

right to civilian government. It was adopted but with the

understanding that it would be included elsewhere in the

constitution but not in the rights article.

Dr. Weiss introduced TP No. 98 on cultural rights;

after considerable debate, Mrs. Dunlap moved to amend it by

deleting the last two sentences. See TP No. 99. Dr. Weiss

accepted the amendment for the purpose of adopting at least

part of his proposal and as .such TP No. 99 was adopted 4-3.

April 16, 1973

CBRE Tentative Proposal No. 27 by Mr. Jenkins

Background: An amendment to TP No. 23 as amended by TP No. 24.

After the words, "nor shall any law," add the word

"unreasonably .

"

Disposition: Rejected by a roll call vote 4-5.

The Roll Call

Dunlap



The second witness, Aaron Kohn of the Metropolitian Cririe

Commission of New Orleans, expressed concern generally over the

provision involving criminal procedure rights. He emphasized

the responsibilities of citizenship and urged that the committee

not do anything to hamper the prosecution of criminals.

The third witness, former Congressman James Domengeaux,

who is president of the Council for the Development of French

in Louisiana, generally praised the proposed new provision in the

rights article involving cultural rights. He also urged that the

committee adopt initiative and referendum both at the state and

local level so that the people would have a greater voice in the

operation of their public institutions.

The fourth and fifth witnesses, Mrs. Phyllis Landrieu,

second vice chairman of the Democratic State Committee and a

member of the Democratic National Committee, and Jay Stone,

executive director of the Republican Party of Louisiana, both

urged caution in the election provision to be included in the

new Louisiana Constitution. They both tended to favor broad

general provisions and opposed specific language which might

nail down an open primary system. They favored flexibility with

regard to election provisions so that the legislature could decid-

the details of election laws. Both spoke in support of

strengthening the operation of political parties in the state.

Mr. Russel Gaspard of the Board of Registration, the lat>t

(2)

speaker on the program, urged a right to vote provision which would

facilitate registration and voting by virtually all citizens in

the state.

During the course of the hearing, delegates and others from

the various cities in the television network asked questions of

the witnesses and brought out further details with regard to their

respective positions. The program ended right on time at 5 p.m.

as scheduled.

(3)

MINUTES

Present Absent

Mrs. Judy Dunlap Rep. Alphonse Jackson, Jr.
Anthony J. Guarisco, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse Soniat
Ford E. Stinson
Kendall Vick
Rep. Shady Wall
Dr. Gerald N. Weiss

Roll call was taken by the committee secretary. A quorum

was present. Chairman Dunlap asked that the reading of the

minutes be suspended until after the speakers had testified. A

total of 13 speakers addressed the committee during the two-day

meeting.

The first speaker was MR. JOHN A. RICHAKDSON, the district

attorney from Caddo Parish. Mr. Richardson addressed himself

to the problem areas in the proposed Bill of Rights, especially

with reference to criminal procedure rights. He urged deletion

of the sentence "providing that anyone adversely affected by

search or seizure could raise its illegality". He also urged

deletion of the flat prohibition of interception of private

communication.

Mr. Richardson suggested a technical amendment with reference

to trial by jury in civil cases. He urged that a responsibility

clause be added to the section on Freedom of Expression.

With reference to Freedom of Assembly and Movement he sug-

gested that the words "and leave" be deleted because it might

cause problems with reference to probation and parole. However,

it was pointed out to Mr. Richardson that a person undergoing

punishment had his rights suspended and that this would include

a person still under supervision for an offense as provided by

the section on the Right to Humane Treatment.

Mr. Richardson suggested deletion of the first sentence in

the section of Rights of the Accused. With reference to initi-

ation of prosecution, Mr. Richardson urged the deletion of the

phrase "or felonies necessarily punishable by hard labor" because

this would cause great expense and require grand juries to remain

in almost continuous session in major metropolitan areas.

Mr. Richardson urged deletion of the entire section on

grand jury proceedings suggesting that this section would create

another adversary proceeding and needless expense.

On Trial by Jury in Criminal Cases, Mr. Richardson suggested

that "more than six months" replace "six months or more", because

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on May 9, 1973

Natural Resources Building, Conservation Auditorium,

Baton Rouge, Louisiana

Friday, May 18, 1973 (9:00 a.m. - 5:30 p.m.)

Saturday, May 19, 1973 (9:00 a.m. - 3:30 p.m.)

Presiding: Mrs. Judy Dunlap, vice chairman

(2)

of the six months maximum for most misdemeanors. It was pointed

out that the Duncan case used the language "six months or more"

in requiring jury trials. With respect to the same section Mr.

Richardson suggested deletion of the words "or cases in which

no parole or probation is permitted" in the second sentence and

a change in the third sentence involving deletion of the words

"all" to "two-thirds" or "three-fourths" since unanimous verdicts

in noncapital cases cause mistrials. With reference to the

section on Access to Courts Mr. Richardson suggested that sover-
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eign immunity not be abolished or if it is, it be abolished as

to the state and not as to present governing officials.

The second witness, District Attorney ED WARE of Alexandria,

representing the District Attorneys' Association, generally en-

dorsed the comments of District Attorney Richardson. He also

urged that the section on the Right to Keep and Bear Arms be

revised by deleting everything after "concealed weapons".

The third witness, MRS. STEPHEN LICHTBLAU, representing the

League of Women Voters of Louisiana, presented specific language

to the committee on Suffrage and Elections and urged a liberal

provision on the Right to Vote plus a recognition of the principle

of permanent registration.

MR. JAY STONE, executive director of the Republican Party

of Louisiana, had to leave before he was scheduled to testify

but he submitted a statement which urged that no specific election

system, especially specific open primary systems, be locked into

the constitution.

MR. M. G. (MARC) ANSEMAN, chairman of the Citizens Initiative

Committee submitted a detailed statement on Initiative and Refer-

endum and urged that initiative and referendum both 01. a state and

(3)

local basis be included in the constitution.

Former congressman, JAMES DOMENGEAUX, who is president of

the Council for the Development of French in Louisiana (CODOFIL)

,

praised the commitotee for its inclusion of the section on

Cultural Rights and urged that the principle of local initiative

and referendum be included in the constitution so that the

cultural rights provision could be effectively implemented.

MR. J. A. BADEAUX, Thibodanx, of the National Rifle Associ-

ation urged strengthening of the section on the Right to Keep

and Bear Arms. He suggested the following language:

The right of the people to keep and bear
arms and ammunition, and components thereof,
shall not be abridged or infringed. This
provision shall not prevent the passage of
laws to punish those who carry weapons con-
cealed.

DR. JERRY MILLETT of Lafayette, state chairman of the Liber-

tarian Party, urged the committee to adopt the principles of the

Libertarian Party where applicable in the Bill of Rights. He

praised the idea that a section on the Right to Property oe in-

cluded in the Bill of Rights but urged deletion of the requirement

that the Right to Property be subject to the law of forced heir-

ship. He also urged that there be a provision in the constitution

prohibiting Sunday blue laws and price-fixing.

MR. ROSS BANISTER, an attorney for the Louisiana Department

of Highways, urged that the section on the Right to Property be

revised. He pointed out that the section that was drafted would

prohibit the removal of billboards and if this happens the state

would lose substantial federal funds in connection with the inter-

state highway system. He also expressed fear that the quick-taking

statute would be affected by the section.

(4)

MR. JACK COUSIN, representing the Central Louisiana

Electric Company (CLECO) , urged that the word "purpose" replace

the word "use" in the Right to Property section since it had a

settled judicial meaning. He also urged deletion of the last

two sentences of the section.

MR. JOE KEOGH, representing the Louisiana Municipal Associ-

ation, also criticized the section on the Right to Property. He

criticized particularly the provision which would prohibit a

municipality from acquiring ownership in a private utility.

MR. BURT W. SPERRY of Monroe, representing various gas trans-

mission companies, expressed agreement generally with the remarks

of the other speakers on the section, the Right to Property, and

urged that the language on expropriation in the old constitution

be retained.

The minutes of the previous meeting were adopted with one

correction to the effect that Chairman Jackson was present at

the television network outlet in Shreveport. (See attached

corrected sheet)

The meeting adjourned at 5:30 p.m. for the day.

THE MEETING RECONVENED

Saturday, May 19, 1973, 9:00 a.m.

Presiding: Mrs. Judy Dunlap, vice chairman

Present Absent

Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Rep. Shady Wall
Dr. Gerald N. Weiss

Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins

(5)

Roll call was taken by the committee secretary. A quorum

was present. Chairman Dun"np asked for the first witness to

come forward.

MR. MERTZWEILLER, representing the Society of Louisiana

Iris, spoke on behalf of having a native flower of Louisiana

known as the "Louisiana Native Iris (Iris Gigantigaerulea, Blue

Form)" included in the constitution as the official state flower.

He also made an interesting slide presentation.

DR. BENJAMIN M. SHIEBER of the L.S.U. Law School urged that

the last sentence of the section on the Right of Privacy be de-

leted and agreed that inclusion of the word "communications" in

the first sentence will not present any problem.

Following testimony of the witnesses the committee proceeded

to vote on specific proposals.

Dr. Weiss proposed that the title of the rights be "Declaration

of Rights" and this was approved. See TP No. 104

Dr. Weiss moved to accept changes proposed in Staff Memo No.

40 including the titles to four sections and this was approved.

See TP No. 105

Mr. Roy offered a proposal on the Right to Vote. See TP No.

106
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A substitute proposal on the Right to Vote was presented

by Delegate Vick. See TP No. 107.

Mr. Roy proposed an amendment to TP No. 107 which was accepted

by Mr. Vick. See TP No. 108

.

Delegate Stinson moved to amend TP No. 108 to keep parolees

from voting but this was rejected 3-5. See TP No. 109.

Dr. Weiss offered an amendment (TP No. 110) to TP No. 108

which was accepted by Delegates Vick and Roy.

(6)

The Vick proposal as amended by Delegates Roy and Weiss

was then tentatively adopted. See TP No. 111.

A proposal (TP No. 112) regarding direct participation

in government was submitted by Delegate Weiss and rejected

2-6.

In the absence of Delegate Jenkins, Delegate Roy submitted

TP No. 113 regarding government competition and monopolies

but this was rejected 3-3 with two abstentions. Delegates

Guarisco and Soniat said they abstained out of deference to

Delegate Jenkins who was absent.

Dr. Weiss presented a proposal regarding civil service

rights. See TP No. 114. It was rejected 3-5 but Delegates

Weiss, Roy, and Soniat are to submit a minority report urging

its inclusion.

Delegate Roy submitted a proposal (TP No. 115) to amend

Section 4, Right to Privacy which was previously tentatively

adopted and the change was adopted. Mr. Roy then proposed

other changes to Section 5. Right to Property (TP no. 116),

Section 15. Grand Jury Proceedings (TP No. 117), and Section 21.

Right to Keep and Bear Arms (TP No. 118) all of which were

adopted.

Moving on to a new topic "Distribution of Powers", Mr. Roy

proposed adoption of the Law Institute Projet language of two

sections and this was approved. See TP No. 119. Mr. Roy then

moved that the constitution be silent on general election pro-

visions other than the Right to Vote and this was also approved.

See TP No. 120.

< 7 >

There being no further business the meeting adjourned at

3:30 p.m.

•p. ^lphonse Jackson, Jr., Chairman

(8)

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on May 29, 1973

Natural Resources Building, Conservation Auditorium,

Baton Rouge, Louisiana

Friday, June 8, 1973 (10:00 a.m. - 12:30 p.m.)

Saturday, June 9, 1973 (9:00 a.m. - 1:30 p.m.)

Presiding: Rep. Alphonse Jackson, Jr., chairman (10:00 -

10:30 a.m.)

Mrs. Judy Dunlap, vice chairman (10:30 - 12:30

a.m.

)

Present Absent

Mrs . Judy Dunlap
Rep. Alphonse Jackson, Jr.
Mrs. Novyse E. Soniat
Ford E. Stinson
Chris J. Roy
Rep. Shady Wall

Anthony J. Guarisco, Jr.
Rep. Louis "Woody" Jenkins
Kendall Vick
Dr. Gerald N. Weiss

Roll call was taken by the committee secretary. A quorum

was present. Chairman Jackson asked for the adoption of the

minutes of the last meeting. Chairman Jackson asked the secre-

tary to read the corrected sheet attached to the previous minutes

of the last meeting. The minutes of the last meeting were

approved and adopted by the committee.

Chairman Jackson stated that the committee had a problem

of maintaining its quorum because some of the members (who

are legislators) had to return to the House to consider a

bill on the floor. Chairman Jackson recommended that the

committee work on the proposals, and hear testimony from

people who would want to speak before the committee. Chairman

Jackson had to take leave of the committee and Mrs. Dunlap

assumed the chair.

The first speaker was MR. DENNIS G. DRISCOLL, representing

himself and Mr. Gideon Stanton from New Orleans, both of whom

work in the voter registration field. Mr. Driscoll recommended

a draft on voting and registration proposed by the secretary of

state. Wade 0. Martii. with a change of the words, "lawfully

imprisoned, interdicted or notoriously insane" to "convicted of

a felony or presently judicially committed to a mental health

facility." The purpose of this change is to allow people, who

are imprisoned but not convicted, to vote. Mr. Driscoll stated

also, that this change would clear up the ambiguity of the term

"notoriously insane.

"

The second witness was MR. EROLL JOSEPH an inmate from

Orleans Parish Prison, who expressed his personal views on

changes that should be provided in the constitution. Mr. Joseph

felt that time off for "good time" in prison should be a right,

not a privilege, and that the warden should not be allowed to

deprive a prisoner of this right. Mr. Joseph also expressed

his grievances on the visiting privileges of prisoners. He

stated that prisoners in parish jails should have the same

visiting rights that are enjoyed by Louisiana Penitentiary
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prisoners. He also expressed opposition to the death penalty.

The third speaker was MR. ROBERT GRIFFITH, an inmate from

Orleans Parish Prison. He also spoke on grievances of prison

life that should be corrected in the new constitution.

The fourth witness was MRS. DAVID BROWN, a member of the

League of Women Voters of Louisiana from Baton Rouge. She

said that the right to vote belongs in the Bill of Rights. She

also said that there should be a separate article in the con-

stitution on suffrage and elections or election procedures.

The meeting adjourned at 12:30 p.m. for the day.

THE MEETING RECONVENED

Saturday, June 9, 1973, 9:00 a.m.

Presiding: Mrs. Judy Dunlap, vice chairman

Present Absent

Mrs. Judy Dunlap Dr. Gerald N. Weiss
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Son.iat
Ford E. Stinson
Kendall Vick
Rep. Shady Wall

Roll call was taken by the conui.ittee secretary. A quorum

was present. The committee proceeded to consider sections for

Article II. General Government Provision.

Mr. Roy proposed adoption of Section I. Three Departments

with staff-suggested changes. His proposal was adopted with-

out objection. See TP No. 121.

Mr. Roy then proposed adoption of Section II. Limitations

of Each Department with staff-suggested changes, but with the

exception clause at the end. Mr. Roy's proposal was accepted.

See TP No. 122.

Mr. Roy proposed adoption of Section III. Civilian-

Military Relations. The proposal was accepted. See TP No.

123.

Mr. Roy proposed adoption of a section entitled, "Oath

of Office" and the section was accepted. See TP No. 124.

Mrs. Dunlap proposed adoption of a section entitled

"State Capital" and the proposal was accepted. See TP No.

125.

Mrs. Dunlap proposed a section entitled "State Symbols"

which would designate the native wild iris of Louisiana as the

state flower under the name Louisiana Native Iris (Iris

Giganticaerulea, Blue Form). The proposal was initially

adopted by the roll call vote by 3-2 with one abstention and

4 absent. On reconsideration, the proposal failed 3-3 with

one abstention and 3 absent. See TP No. 126.

On motion of Mr. Roy it was agreed that the new consti-

tution would be silent with respect to bribes contained in

Article XIX, Sectionsl2 and 13. See TP No. 127.

On motion of Mr. Roy it was agreed that the new consti-

tution would delete the prohibition from certain aliens owning

land contained in Article 19, Section 21 of the 1921 Constitution.

On motion of Mr. Guarisco it was agreed to delete from

the new constitution reference to Huey Long's birthday contained

in Article 19, Section 22. See TP No. 129.

On motion of Mr. Vick it was agreed to delete from

the new constitution the naming of certain bridges ''Huey

Long*'and"0. K. Allen" contained in Article 19, Sections23 and

24. See TP No. 130..

At this point, Mr. Jenkins returned to the meeting and

the committee began consideration of his proposal on direct

legislation {initiative and referendum)

.

MR. M. G. (MARC) ANSEMAN, representing Citizens Initiative

Committee said a few words in favor of direct legislation in

the constitution.

Delegate GARY O'NEILL also spoke in favor of this proposal

as the committee discussed the Jenkins* proposal. The committee

members requested that the staff include in the proposal a

time limit for the circulation of a petition and a prohibition

against continuous resubmission of defeated direct legislation.

Mr. Vick suggested that the staff obtain the viewi; of CABL,

PAR, League of Women Voters, and the Model State Constitution

pn the question of direct legislation.

Mr. Jenkins then introduced his proposal on Freedom of

Contract for discussion, but agreed tp defer action on it.

After a brief discussion action was also deferred on Mr.

Jenkins proposal on price-fixing. Mr. Jenkins then introduced

his proposal on Property Tax Elections with minor amendments.

The proposal was adopted 5-2. See TP No. 131.

The committee then considered constitutional revision and

began discussion of the proposal by Mr. Roy and Mr. Jenkins.

After considerable discussion Mr. Vick suggested that the staff

prepare additional proposals and also that the subject matter

be referred to CABL, PAR, and the League of Women Voters for

their comment and that the proposal in the Model State Consti-

tution be obtained.

The committee resumed discussion of the Declaration of

Rights and heard a 'brief statement from MR. ROGER BATZ, represent-

ing Common Cause, NOW, NAACP, and ACLU. He generally praised

the Declaration of Rights, said his organization would support

the work of the committee, urged the reinsertion of a clause

prohibiting wire tapping, expressed support for the staff-

suggested changes to the section on Freedom of Expression, and

urged further consideration on a section on Right to Direct

Participation which would discourage secret meetings of public

bodies.

The committee then adopted Section I. Origin and Purpose of

Government with staff-suggested changes, made no changes on

Section II. Due Process of Law and revised Section III.
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Right to Individual Dignity with an amendment regarding freedom

of association and quotas and staff-suggested technical amend-

ment. The committee began consideration of Section XV, Rights

of the Family but failed to take definitive action because a

notion to adjourn carried.

There being no further business, the meeting adjourned at

1:30 p.m.

MINUTES

Minutes of the meeting of the Bill of Rights

and Ejections Committee of the Constitutional

Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention of June 8, 1973

State Capitol Building, Committee Room No. 9

Baton Rouge, Louisiana

Thursday, June 14, 1973 (10:00 a.m. - 6:00 p. a.)

Presiding : Rep. Alphonse Jackson, Jr. , chairman

Present Absent

Mrs. Judy DunlapAnthony J. Guarisco, Jr.
Rep. Louis "Woody" Jenkins
Rep. Alphonse Jackson, Jr.
Chris J. Roy
Mrs. Novyse E. Soniat
Pord E. Stinson
Kendall Vick
Rep. Shady Hall
Dr. Gerald N. Weiss

Roll call was taken by the committee secretary. A quorum

was present.

Chairman Jackson expressed his personal satisfaction

with the work the committee and the fact that the committee had

pushed ahead with the writing of the "Declaration of Rights".

Delegate Jenkins also said that he was in support of the work

of the committee and that the was willing to sign the proposal

and support it on the floor. He said that if other delegates

to the convention do not give due consideration to the committee

proposals, it could jeopardize the effectness of the convention.

Delegate Weiss also felt that the committee had done extremely

well in its long deliberations. Delegate Vick said his main

purpose was to create a bill of rights for our citizens that

will protect them from the "intrusion of government". He said

he would like to think that this document that was almost com-

plete represents the "little people". He believed that if there

was a movement afoot to undercut what the committee had done

it would be "a travesty and a sad thing".

Delegate Roy moved to adopt the minutes. Delegate Stinson

moved tu correct the minutes regarding the deletion of Huey

Long's birthday from the constitution because it was not

unanimous; there was some objection. Other minor corrections

were made (See attached pages) . Chairman Jackson asked for

the adoption of the minutes with the necessary corrections by

the committee.

Chairman Jackson asked for and obtained adoption of the

agenda with the understanding that Delegates Jenkins and Weiss

would introduce proposals.

The committee started work on the Preamble. Delegate Roy

moved to amend the Preamble to add the word "education" after

the word "safety". He pointed out that the Supreme Court with

Nixon appointees had rejected recognition of a "right to edu-

cation" under the federal constitution and hence it was impor-

tant to include it as a state objective. The Roy position

was adopted 6-3 (See TP No. 134). After a move by Dr. Weiss to

delete "health" and "safety" from the Preamble was defeated

3-6 (See TP No. 135)

.

Delegate Vick asked the research staff to include authority

in the comment for the proposition that the Preamble is not

binding as a matter of law.

Delegate Jenkins moved to insert the word "economic" after

the word "political" in the Preamble and this was accepted

(See TP No. 136). The committee then accepted the Preamble

as amended (See TP No. 137).

The committee adopted the section on the origin and purpose

of government with only technical changes (See TP No. 137a)

.

A new version of the right to life by Dr. Weiss was re-

jected 2-7 (See TP No. 138).

The coanittee agreed to a proposal by Mr. Jenkins to delete

the reference to quotas in the right to individual dignity and

to include it in the comment but it rejected a proposal by Mr.

Stinson to substitute "beliefs" for "ideas" in the section

(See TP Nos. 139 and 140).

Mr. Jenkins wanted to change the title of the section on

rights of the family but this became moot when Mr. Vick suc-

cessfully moved to delete the section (See TP Nos. 141 and 142).

The committee considered and adopted a revised section on

the right to property by Delegate Jenkins (See TP No. 143).

With reference to the right to privacy, "property" and

communications" were added to the matters to be protected

and the section, so revised, was adopted (See TP No. 144).

With reference to the section on freedom from military

intrusion. Delegate Jenkins proposed to delete the phrase "in

time of war" because this was the only time one had to worry

about unfriendly forces being quartered in one's home. Mr.

3

Jenkins accepted a suggestion by Mr. Stinson to take "military"

out of the title. The proposal was adopted with a 4-2 vote

with one abstention (See TP No. 145).

The committee accepted a proposal by Mr. Jenkins to change

prohibit" to "impair" in the section on freedom from discrimi-

nation (See TP No. 146).
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The section of freedom of expression evoked considerable

comment. Mr. Jenkins, while preferring to leave the section

as it was, moved to insert after "information" the words ", being

responsible for the abuse of that liberty" with the understanding

that the proposed minority report on the section would be dropped.

It was so agreed {See TP No. 147).

The committee voted 6-3 to accept Mr. Vick ' s proposal to

shorten the section on freedom of religion along the lines of

the federal bill of rights, (TP No. 148) after defeating a sub-

stitute proposal by Mr. Jenkins (See TP No. 149).

Mr. Jenkins' proposal to add an interpretive sentence to

the section on freedom of assembly and movement was approved

(See TP No. 150)

.

The committee approved slight revisions in the sections on

rights of the accused and initiation of prosecution proposed by

Mr. Jenkins (See TP Nos. 151 and 152).

The section on grand jury proceedings was adopted without

change (See TP No. 153)

.

Mr. Roy's proposal to revise the section on fair trial was

adopted (See TP No. 154). The committee also agreed, despite

an objection, to adopt his revision of the section on criminal

jury trials (See TP No. 155)

.

4

Technical amendments to the section on bail were adopted

(See TP No. 156)

.

The section on humane treatment was adopted without change

(See TP No. 157)

.

Regarding the section on the right to vote, Mr. Roy obtained

a change of "interdicted" to "judicially committed" and Mr. Wall

had the words "and institutional] zed, " added after "judicially

committed" (See TP Nos. 158, 159, and 160).

Mr. Jenkins proposed that arms not be subject to confis-

cation or special taxation and obtained adoption of the proposal

with an amendment by Mr. Vick that the right to arms be subject

to the police power, A substitute proposal by Mr. Roy was de-

feated 4-4 (See TP Nos. 161, 162, and 163). Mr. Roy and others

insisted on a minority report.

Mr. Vick was successful in proposing to delete the section

on cultural rights (See TP No. 164).

The section on habeas corpus was adopted without change

(See TP No. 165)

.

The committee agreed to technical amendments to the section

on access to courts (See TP No. 166)

.

The section on prohibited laws was adopted without change

(See TP No. 167)

.

A proposal by Dr. Weiss to include a section on the right

to direct participation in the declaration of rights was rejected

3-5 (See TP No. 168)

.

The section on civil iury trials, previously deferred, was

adopted in a new version proposed by Delegates Roy and Guarisco

(See TP No. 169)

.

The section on unenumerated rights was adopted without

change (See TP No. 170)

.

The committee accepted a revised section on freedom of

commerce which had' been rejected previously when its author,

Mr. Jenkins, was not present (See TP No. 171).

The committee then voted to accept the section on right

to direct participation for inclusion in general governmental

provisions (Seo TP No. 172).

The final action involved acceptance in principle of a

series of sections on the initiative for inclusion in general

governmental provisions as proposed by Mr. Jenkins. It was

understood that the sectioi s would be reviewed by the Secretary

of State and reworked by the staff for final adoption at the

next meeting on June 22, 1973 (See TP No. 173). *

There being no further business, the meeting adjourned at

6:00 p.m.

wL^=^r~)
Rep.\Alphons^JJackson, Jr

* The following was corrected in accordance with the
Minutes of the meeting of June 14, 1973.

* Mr. Vick specifically requested that the views of the

secretary of state be obtained on the inclusion

of initiative provisions in the new constitution and

that Mr. Jenkins go over the initiative provisions

with the secretary of state.

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on June 12, 1973

State Capitol Building, Committee Room No. 1

Friday, June 22, 1973 (10:00 a.m. - 1:00 p.m.)

Presiding: Rep. Alphonse Jackson, Jr., chairman

Absent

Rep. Shady Wall

Present

Anthony J. Guarisco, Jr.
Rep. Louis "Woody" Jenkins
Rep. Alphonse Jackson, Jr.
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Dr. Gerald N. Weiss
Mrs. Judy Dunlap

Roll call was taken by Mr. Landry. A quorum was present.

Chairman Jackson welcomed Research Director Norma Duncan

to her first visit to the committee.

The chairman asked for a motion to adopt the agenda. The

agenda was adopted as written. The first item to be discussed

was General Governmental Provisions.
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Chairman Jackson called on staff member Walter Landry to

review the action on general governmental provisions and particu-

larly the initiative. Mr. Landry explained that Sections 1, 2,

3, 11, 12, and 13 of "Article II. General Governmental Provisions"

had been adopted previously by the committee. Sections 4 through

10 had been redrafted after consultation with the Secretary of

State and Delegate Jenkins. Mr. Jenkins then explained the

sections on tl.3 initiative pointing out that they were care-

fully drawn to avoid excessive and frivolous use of the initi-

ative. Its use was made more difficult than it is in the average

state that uses the initiative. After a brief discussion, the

seven initiative sections were adopted without change (See TP

No. 174).

The committee then adopted the entire "Article II. General

Governmental Provisions" without change (See TP No. 175)

.

Following this action, the committee began reconsideration

of the proposed "Declaration of Rights". Mr. Jenkins moved and

obtained adoption of technical amendments to the sections on

freedom of expression and freedom of commerce (See TP No. 176).

Dr. Weiss asked for support for a minority report on cultural

rights and Delegates Stinson and Dunlap agreed to join him in

such a report (TP No. 177).

Mr. Roy obtained reconsideration of the section on bearing

arms and then moved a substitute proposal, TP No. 178. Mr.

Jenkins sought various amendments to the Roy proposal some

of which were accepted (See TP Nos. 179, 180, 181, 182, and 183).

Mr. Vick's attempt to amend Mr. Roy's proposal to provide that

arms would be subject to the police power was rejected 2-7 and the

Roy proposal, with amendments by Delegate Jenkins, was adopted

6-1.

The committee then voteu to adopt the entire proposal on

the "Preamble" and "Declaration of Rights". The initial vote

was 8-1 with one absent. Mr. Stinson in opposition agreed to

2

change his vote if he could have a minority report deleting

the word "sex" from "Section 3. Right to Individual Dignity".

The committee voted to suspend its rules requiring three votes

for a minority report so Mr. Stinson could submit a minority

report of one. Mr. Wall, who was chairing a Legislative Budget

Committee at the time, sent word of his support for the proposal

so that the vote was then unanimous.

All ten members then signed a covering letter submitting

the proposals on the "Preamble", "Article I. Declaration of

Rights", and "Article II. General Governmental Provisions" to the

delegates to the Constitutional Convention. The committee is to

continue its work on elections and constitutional revision

after the convention reconvenes on July 5, 1973.

There being no further business, the meeting adjourned at

1:00 p.m.

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections, Committee of the Constitutional

Convention of 1973

Held pursuant to notice by the Secretary in

accordance with Convention rules

State Capitol Building, Committee Room No. 1

Thursday, July 12, 1973 (10:00 a.m. - 3:30 p.m.)

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present Absent

Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Louis "Woody" Jenkins
Rep. Alphonse Jackson, Jr.
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Rep. Shady Wall
Dr. Gerald N. Weiss

Roll call was taken by the committee secretary. A quorum

was present. The chairman asked the committee members to take

a few minutes to review the minutes of the last two meetings.

The minutes of the previous two meetings were reviewed and

approved with one correction. Mr. Vick requested that the

minutes of the meeting of June 14, 1973, be amended to reflect

that the proposal on initiative was to be referred to the

secretary of state for his views. The June 14, 1973 minutes

has been so corrected (See attached page)

.

Delegates Weiss and Jenkins each presented a proposed

article on elections. After discussion it was agreed that

both proposals would be considered concurrently with Delegate

Jenkins explaining .his proposal first.

Delegate Jenkins began a general explanation of this pro-

posal section by section. After he had gone through three or

four sections Delegate Vick moved that the proposed section

on the right to register and vote be deleted as having already

been covered by the declaration of rights. The motion carried

unanimously (See TP No. 188).

For more orderly procedure it wa decided to consider

the remaining sections one at a time beginning with the first

section on free elections. Mr. Jenkins proposed adoption of

this first section (See TP No. 189).

Messrs Roy and Guarisco proposed amendments which were

adopted (See TP No. 190 and 191).

Dr. Weiss then moved to substitute section one of his

proposal but this was rejected 1-7 (See TP No. 192).

The Jenkins proposal was amended by Messrs Jenkins and

Roy, then was adopted 7-1 (See TP No. 193)

.

After discussion of the Jenkins' proposed section on

personal application and identity, Mr. Vick moved to delete the

section in its entirety and the motion to delete carried 6-2

(See TP No. 194)

.

Mr. Jenkins proposed a section for residence for voting

purposes dealing primarily with government employees (See TP

No. 195).

After a presentation by MR. RUSSELL GASPARD, director of
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the Board of Registration, Mr. Roy moved as a substitute a

proposal on residence which would include nongovernment em-

ployees as well as those who are studying and visiting away

from one's voting district (See TP No. 196).

Mr. Vick moved to delete the last sentence of the Roy

proposal dealing with spouses and dependents as unnecesrary

and Mr. Roy accepted the Vick proposal (See TP No. 197)

.

Mr. Stinson urged an amendment to include members of the

armed forces in addition to civilian and military employees.

Mr. Roy urged rejection of the amendment as unnecessary stating

that military employment included membership in the armed forces.

The Stinson proposal was rejected 3-5 after which Mr. Stinson

excused hims- If and left the room (See TP No. 198).

The committee members expressed concern regarding the

actions of Delegate Stinson and after considerable discussion

it was agreed that Delegate Weiss would talk to Delegate Stinson

on behalf of the committee.

Mr. Guar i sco proposed a technical amendment to the Roy

proposal which was then adopted {See TP No. 199)

.

Mr. Jenkins then moved to adopt a proposal on denial of

registration and the removal of names (See TP No. 200)

.

Mr. Roy made a substitute proposal shortening the Jenkins

proposal. The Roy proposal was adopted 5-3 after a move by

Mr. Vick to delete the last two sentences was defeated 3-4

(See TP No. 201 and 202).

After discussion of the role of registrars of voters, Messrs

Jenkins and Roy proposed a Section 4 on registration of voters

which was adopted without opposition.

The committee recessed with the understanding th.^t they

would meet the following day at 10:00 a.m., but that meeting

had to be cancelled because of the reconvening of a session

of the Constitutional Convention at 9:30 a.m.

There being no further business, the meeting adjourned

at 3:30 p.m.

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present

fe,
RepVj Alphonse NJackson, Jr.% ChairmanM

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held pursuant to notice by the Secretary in

accordance with Convention rules

State Capitol Building, Senate Lounge

Wednesday, July 18, 1973 (9:00 a.m. - 12:00noon)

State Capitol Building, Committee Room No. 9

Thursday, July 19, 1973 (9:00 a.m. - 12:00 noon)

Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Louis "Woody" Jenkins
Rep. Alphonse Jackson, Jr.
Chcis J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Rep. Shady Wall
Dr. Gerald N. Weiss

Roll call was taken by the committee secretary. A quorum

was present. The chairman asked the committee members to take

a few minutes to review the minutes of the last meeting.

Chairman Jackson said that the committee would consider first

the proposals on election laws. The two proposals before the

committee were the proposals on elections by Delegates Jenkins

and Weiss. The chairman obtained a motion to adopt the

minutes of the last meeting.

The cp«nittCtJ tlu*n continued consideration of n jirooosod

elections article. Mr. Jenkinr- submitted a proposed section

on political parties which included provisions dealing with

party registration. MR. JAY STONE of the Republican Party and

MR. RUSSELL GASPARD of the Board of Registration suggested

that it would not be wise to loci; into the constitution a re-

quirement of registration by parties. Mr. Jenkins agreed to

.strike this part of his proposed section nnd formally moved

adoption of Section 5, "Political Parties", which was adopted

with a minor change by the committee (See TP Nos. 204 and 205) .

Mr. Jenkins then proposed a section dealing with resi-

dency of officeholders which Mr. Guaricco successfully moved

to delete (See TP Nos. 206 and 207). Mr. Roy failed to obtain

adoption of a revised section of residency of officeholders

(See TP No. 208)

.

Mr. Roy then sought inclusion of a section dealing with

qualification of holding office which would luiv^ permitted

electors to be a candidate for any legislative office in his

district. Mr. Jenkins proposed an amendment which would have

permitted an elector to run for any public office except

otherwise provided by the constitution. The Roy proposal and

Jenkins' amendment were both rejected (See TP Nos. 209 and 210),

after which a motion by Mr. Guarisco to delete such a section

was adopted (See TP No. 211).

Mr. Jenkins introduced a section "Secret Ballot" . After

discussion Mr. Jenkins shortened the proposal which was

adopted without opposition (See TP No. 212).

Mr. Jenkins originally intended to introduce a proposal

requiring majority vote for an election but after discussion

agreed to provide only that no one would be elected unless

h* receives the highest number of votes cast for his office.

The committee accepted the proposal without opposition (See

TP No. 213). Mr. Jenkins then introduced a proposed section,

"privilege from arrest" which was similar to the present
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constitutional provisions except that "election fraud" would

not be privilege from arrest. Mrs. Soniat expressed concern

about the inclusion of election fraud as a basis for arrest

on election day but the provision was nevertheless adopted

6-3 (See TP No. 214)

.

Mr. Jenkins then proposed a detailed section on election

commissioners and plans to propose another detailed section

on poll watchers. Mr. Vick objected and suggested instead

that the legislature simply be mandated to provide for poll

watchers at every election. The Vick proposal wi adopted

7-2 (See TP Nos. 215 and 216). Mr. Jenkins then went back to

a proposal entitled "Interference in an Election" which had

been introduced earlier but action on it was deferred until

Delegate Wall could be present to speak on the matter. Mr.

Jenkins strongly urged that the committee suspend use of

public funds for the purpose of urging any elector to vote

for or against any candidate or proposition. The committee

was divided on the subject but a motion by Mr. Vick to delete

the Jenkins proposal was adopted 5-4 with one abstention.

After a brief discussion the committee agreed to meet

again on Wednesday, July 25, 1973, at 10:00 a.m. (themeeting

had to be cancelled because of the reconvening of the Consti-

tutional Convention on the same morning)

.

There being no further business, the meeting adjourned at

12:00 noon.

f..
,•

Repu AlphonsejJackson, Jr., Chairman

4

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held pursuant to notice by the Secretary in

accordance with Convention rules

State Capitol Building, Committee Room No. 9

Thursday, July 26, 1973 (9:00 a.m. - 12:00 noon)

State Capitol Building, Committee Room No. 9

Friday, July 27, 1973 (9:00 a.m. - 12:00 noon)

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present

Mrs. Judy Dunlap
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Dr. Gerald N. Weiss

Absent

Anthony J. Guarisco,
Rep. Shady Wall

The meeting was called to order by the Chairman at 9:30

a.m. Roll call was taken by the committee secretary. A quorum

was present. The previous minutes were adopted.

After a staff report. Delegate Jenkins moved to reconsider

the section entitled "Privilege from Arrest". Delegate Roy

suggested that the committee should insert in the section

some language that would prevent electors from committing fraud

MR. RUSSELL GASPARD said that several appellate courts have

ruled that people under arrest are, denied the right to vote.

Kc G3id it was illegal to prevent a person from voting.

Mrs. Judy Dunlap assumed the chair temporarily until the

chairman returned.

After further discussion Mr. Jenkins moved for the adop-

tion of the revised section on privilege from arrest which was

adopted unanimously (See TP No. 219)

.

Mr. Jenkins then moved adoption of a section on property

tax elections which had been approved tentatively by the committee

at a previous meeting. Mr. Roy move that the sections be deleted

and he was supported by Mr. Vick who regarded the section as

a restriction on the right to vote. The section was deleted.

Mr. Jenkins then moved a substitute section requiring a two-

thirds vote of the people for approval of new taxes. This pro-

posal was rejected 4-4 after which Delegates Jenkins, Dunlap,

and Stinson agreed to propose it as a minority report (See

TP Nos. 220, 221, and 222).

A proposal on election returns by Mr. Jenkins was adopted

unanimously (See TP No. 223).

Mr. Jenkins then submitted a proposal on election fraud.

It was debated extensively and then deferred to the following

day.

The meeting recessed until the following day.

Friday, July 27, 1973

Presiding: Mrs. Judy Dunlap - from 9:30 a.m. until 9:45 a.m.

Anthony J. Guarisco, Jr. - from 9:45 a.m. until 12:00
noon

Absent

Rep. Alphonse Jackson

Presant

Mrs. Judy Dunlap

Present

Anthony J. Guarisco, Jr.
Rep . Louis "Woody" Jenk ins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Rep. Shady Wall
Cr. Gerald N. Weiss

Roll call was taken by the committee secretary. A quorum

was present.

The committee resumed consideration of the Jenkins* pro-

posal on election fraud. After considerable additional debate,

it was adopted In aner.dcd form (flio* TP V.o:\. 224-228) .

A proposal on election contests was adopted with little

opposition (See TP No. 229)

.

Mr. Jenkins then introduced his proposal on interference in
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elections in amended form. (The original had been rejected

•T'arlijr). Aftar diticuiijion the ejection was adopted unanimously

{See TP No. 230)

.

Messrs. Jenkins and Roy then introduced a section on candi-

dacy for public office. Similar sections introduced separately

had been rejected by the committee previously, but this time

the section was adopted unanimously (See TP No. 231).

Dr. Weiss then introduced a section on periodic elections.

There was sentiment in favor of the section and the research

staff was directed to provide a better text as well as back-

ground on such a provision (See TP No. 232).

There being no further business, the meeting adjourned at

12:00 noon.

Rep. \ Alphonse Jackson, Jr., Chair

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

with the additional section providing for conventions called by

the people or by the legislature.

MRS. LOUISE DAY of the League of Women Voters spoke up and

urged the committee to adopt a proposal with an easier amending

process. There was general discussion of the Jenkins proposal,

an earlier proposal previously considered by the committee.

It was suggested that additional outside opinion be obtained

and that representatives of PAR and CABL and others knowledgeable

in constitutional revision testify before the committee. It

was agreed that there would be a hearing the following week and

that the election article would be taken up the following day.

The meeting then recessed but because of convention

scheduling the committee was unable to meet the next day and

did not resume its considerations until August 7, 1973.

August 7, 1973

Presiding: Rep. Alphonse Jackson, Jr. , Chairman

Present Absent

Mrs. Judy Dumlap
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy

Anthony J. Guarisco, Jr.
Ford E. Stinson

Held pursuant to notice by the Secretary in

accordance with Convention rules

State Capitol Building, Senate Lounge

Wednesday, August 2, 1973 (10:00 a.m. - 12:00 noon)

State Capitol Building, Committee Room No. 1

Tuj„d.-.y, August 7, 1973 (10:00 a.m. - 5:00 p.m.)

State Capitol Building, Committee Room No. 1

Wednesday, August 8, 1973 (10:00 a.m. - 12:00 noon)

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Absent

Anthony J. Guarisco, Jr.

Present

Mrs. Judy Dunlap
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Rep. Shady Wall
Dr. Gerald N. Weiss

The meeting was called to order by the Chairman at 10:00

a.m. Roll call was taken by the committee secretary. A quorum

was present. The previous minutes were adopted.

Chairman Jackson called on staff researcher Walter Landry

to explain the suggested staff amendments to the proposed

article on elections. Mr. Landry explained the arrangement

of the sections and suggested technical changes. Mr. Roy

then moved adoption of Section 1 with the staff's changes.

Dr. Weiss then moved a substitute adoption of Section 1

of his proposal. Mr. Jenkins requested time to study the

staff recommendations. Messrs. Roy and Weiss, in deference to

Mr. Jenkins withdrew their motion and deferred action.

Mr. Jenkins then introduced his proposal on constitutional

revision. He explained that his proposal was basically the

same as the present provisions of the constitution on revision

Present

Mrs. Novyse E. Soniat
Kendall Vick
Rep. Shady Wall
Dr. Gerald N. Weiss

The meeting was called to order by the chairman. Roll call

was taken by the committee secretary. A quorum was present.

Chairman Jackson recognized various experts who had come

to testify before the committee and thanked them for their

interest. Witnesses appearing before the committee included

MR. ED STAGG of the Council for a Better Louisiana, MR. ED

STEIMEL of the Public Affairs Research Council, MR. PAUL TATE,

an attorney, a member of the Law Institute, MRS. LOUISE DAY of

the League of Women Voters, Judge AL TATE, a delegate and Justice

of the Supreme Court and MR. PHILIP BERGERON, a delegate who had

submitted a proposal on constitutional revision. Most of the

witnesses favored a fairly easy amending process and generally

supported fch* Jenkins proposal in varying degrees. Dj legate

PHILIP BERGERON favored a more difficult amending process and

ED STEIMEL wanted an amendment to be passed in two consecutive

sessions of the legislature before it was submitted to the people.

Before hearing the last two speakers the committee began

consideration of the article on constitutional revision.

Mr. Jenkins formally proposed Paragraph A of "Section 1.

Amendments" of his proposal which after discussion was adopted

unanimously (See TP No. 233). Section 1(B) of the Jenkins

proposal was also adopted unanimously (See TP No. 234).

Mr. Roy then moved reconsideration of Section 1, and
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proposed u revised version of it which was adopted unanimously.

This necessitated revision of Paragraph B which was adopted

without objection (See TP Nos. 235 and 236).

Mr. Jenkins then moved adoption of Paragraph C which was

also adopted without objection (See TP No. 237)

.

Mr. Jenkins' proposed "Section 2. Convention Called by the

Legislature" evoked considerable discussion. Messrs. Roy and

Weiss succeeded in adding an amendment which permitted the

legislature to provide for additional delegates to be appointed

by the governor {See TP No. 239). An attempt by Mr. Jenkins

to require that the appointed delegate "be from various regions

of the state" wju defeated (See 'i'P No. 240). The saction as

a whole was adopted {See TP No. 238)

.

Mr. Jenkins introduced his proposed "Section 3. Convention

Called by the People" which was adopted unanimously (See TP No.

241) .

Mr. Jenkins proposed "Section 4. Laws Effectuating Amendments"

This amendment was also adopted unanimously (See TP No. 242). It

was agreed that the section that was adopted be viewed by the

staff for technical amendments.

The committee then began consideration of "Article 10,

Elections". Mr. Jenkins moved adoption of "Section 1. Free

Elections", and with some of the technical amendments included, it

was adopted unanimously. Dr. Weiss' substitute proposal

"Section 1. Election Laws" was rejected 1-5 (See TP Nos. 243

and 244) .

The committee went through the various additional sections

with Sections 2. Secret Ballot, 3, Residence of Electors, 4,

Political Activities, 5, Privilege from Arrest, all being

adopted by unanimous votes (See TP Nos. 245, 246, 247, 248,

and 249)

.

Section 6. Candidacy for Public Office, 7, Vote Required

for Elections, 8, Limitation on Terms of Office and 9, Prohibited

Use of Public Funds were all adopted without objection (See TP

No. 250)

.

A proposed "Section 10. Registrars of Voters" urged by Mr.

Roy was adopted without objection after an amendment by Mr.

Jenkins to retain a fixed term for the registrars was rejected

2-4 (See TP Nos. 251 and 252).

Sections 11. Cornnis: jioners aim ioil watchers, 12, Election

Returns, 13, Registration Challenges, 14, Election Contests, and

15, Election Fraud, all proposed by Mr. Jenkins were adopted with-

out objection (See TP No. 253).

Delegates Roy and Dunlap then proposed a new "Section 16.

Code of Elections" which was also adopted without objection (3e»

TP No. 254).

The committee then recessed until August 8, 1973.

Present

Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Rep . Loui s " Woody " Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Rep. Shady Wall
Dr. Gerald N. Weiss

Kendall Vick

The meeting was called to order by the chairman. Roll

call was taken by the committee secretary. A quorum was present.

Following testimony on constitutional revision. Dr. Weiss

moved to amend the section on constitutional amendments to re-

quire that amendments be adopted in two consecutive regular

sessions before being submitted to the people. His amendment

was rejected 1-7 (See TP No. 255)

.

The committee formally adopted a motion by Mr. Roy that

Delegate Proposal 14 by MR. BERGERON be reported to the convention

unfavorably. The unfavorable report was adopted 7-1 (See

TP No. 256)

.

The committee then reconsidered three sections of the elections

article. Mr. Roy moved to include an exception phrase in

"Section 4. Political Activities" which was adopted without ob-

jection (See TP No. 257). Mr. Roy also moved an amendment to

"Section 10. Registrars of Voters" which was also adopted

without objection (See TP No. 258).

Mr. Jenkins moved to amend "Section 12. Election Returns"

to delete the exception clause so that all returns for

public officials would be made to the secretary of state. There

was no objection to this amendment (See TP No. 259)

.

The entire election article was then approved. Dr. Weiss

withdrew his separate election proposal and every member of the

committee endorsed the election proposal and agreed to cosponsor

it (See TP No. 260)

.

The committee agreed to meet on August 21, and 22, 1973

for public hearings on the "Declaration of Rights". The

committee scheduled a meeting during the week of August 12, 1973

to consider staff-suggested technical amendments to the article

on constitutional revisions.

There being no further business, the meeting adjourned at

12:00 noon.

\^
Rep* Alphonse Jackson, Jr.

,
^Chairman

August 8, 1973

Presiding: Rep. Alphonse Jackson, Jr. , Chairman
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MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held pursuant to notice in accordance with the

rules of the Convention

White House Inn, Independence Hall

on

Convention Floor

Thursday, August 17, 1973 (5:10 p.m. - 5:20 p.m.)

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present Absent

Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Rep. Shady Wall
Dr. Gerald N. Weiss

The meeting was called to order by the chairman at 5:10

p.m. A roll call was taken and a quorum was present.

Chairman Jackson called on staff researcher Walter J.

Landry to explain the suggested staff amendments to the proposed

article on constitutional revision. Mr. Landry explained the

suggested changes.

Mr. Roy proposed adoption of Section 1(A). Only Dr. Weiss

opposed adoption (See TP No. 257). Sections 1(B) and 1(C) were

adopted without opposition.

Section 2 with the proposed staff changes was adopted with

only Dr. Weiss in opposition. Mr. Roy also proposed adoption of

Sections 3 and 4 which were adopted without opposition (See

TP Nos. 256-262)

.

Mr. Roy then moved adoption of the entire article with

staff-suggested changes and the entire article was adopted

without opposition. (See TP No. 263)

.

The committee then adopted the committee report with the

staff-suggested language except for a slight change in the

report on Section 2.

There being no further business, the committee meeting

adjourned at 5:20 p.m.

Rep.\ Alphonse Jackson, Jr., Chairman

2

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held pursuant to notice by the Secretary

in accordance with convention rules

State Capitol Building, Committee Room No. 1

Tuesday, August 21, 1973 (10:00 a.m. - 9:00 p.m.)

State Capitol Building, Committee Room No. 9

Wednesday, August 22, 1973 (8:30 a.m. - 9:30 a.m.)

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present Absent

Ford E. Stinson
Rep. Shady Wall

Anthony J. Guarisco, Jr.
Rep. Louis "Woody" Jenkins
Rep. Alphonse Jackson, Jr.
Chris J. Roy
Mrs. Novyse E. Soniat
Kendall Vick
Dr. Gerald N. Weiss
Mrs. Judy Dunlap

Roll call was taken by the committee secretary. A quorum

was present.

The chairman welcomed a capacity crowd of witnesses wishing

to testify before the Bill of Rights Committee and spectators.

The following witnesses testifying before the committee were

REV. PHIL KAPELA of the Christ the King Chapel, L.S.U., MR.

HARVEY BRITTAN, Field Director of the NAACP of New Orleans,

MR. JOHN MARTZELL, representing himself, REV. WILLIAM FINNIN

of the United Catholic Ministry, REV. H. S. APPLE of the

University Presbyterian Church, MS. KARLINE TIKRNEY representing

Woman in Politics, MS. ELEANOR SHIRLEY representing the League

of Women Voters, MR. MARK WHEELER representing Senior Citizens

Coalition of New Orleans Council on Aging, MRS. PRISCILLA

ENGOLIA representing the New Orleans Council on Aging, MRS.

REBECCA PETERS a member of the League of Women Voters, MRS.

iSAbS MINHINNETTE representing Females Opposed to Equality,

MR. THOMAS I. EVANSTON, MRS. CAROLYN GROVES representing the

Concerned Parents of Baton Rouge, DR. RALPH DREGER of the

Louisiana Council on Human Relations, MR. ROGER BATZ a member

of Common Cause, Baton Rouge, MRS. NELSON BROWN a member

of the Women's Protective League, MR. ED WARE representing the

District Attorneys Association, DELEGATE JOHN THISLETHWAITE of

CC/73, DR. ASHTON THOMAS representing the Louisiana State Medical

Society, MR. PAUL PERRETT representing the Louisiana State Medical

Society, MR. JACK COUSIN representing CLECO, MR. JIM HUGHES of the

State Times, DOUG MANSHIP representing the Louisiana Association

of Broadcasters, MR. SMILEY ANDERS representing Sigma Delta

Chi Journalism Society, MRS. PAUL McILHENNY representing herself,

MRS. LILLIAN WALKER, MR. GIDEON STANTON representing the

Council fro a Hew State Constitution, MR. DENNIS DRISCOLL

representing himself, MR. BUD MAPES of Bud Mapes Association,

MR. BRENER representing the Inter-Faith Committee, MR. VERN

EWING representing the Retailers Bureau - Chamber of Commerce,

MR. CHARLES SMITH of the Construction Industry - Legislative

Council, MR. TERANCE LEACH representing the Physically Limited

Advancement Coalition for Equality, MR. BRYANT MOORE a member

of the New Orleans Chapter of Handicapped, MR. BERT PARSMAN a

member of the New Orleans Chapter of Handicapped, MISS ROSE

CAMERON from L.S.U., Congressman JAMES DOMENGEAUX President
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of CODOFIL, Mil. .7. T. HAYES executive secreLaiy ul the Police

Jury Association, MR. RON MOORE and MR. DAVID MADDEN repre-

senting themselves, MR. STANLEY BASIN and MR. JOHN F. WARD repre-

senting the Louisiana School Boards Association, MS. JEAN

SMIETANA, MISS MIRIAM ATTAYA, and MR. TERENCE BEVEN representing

the Louisiana State Medical Society.

After the witnesses concluded their testimony the committee

reviewed the proposed "Preamble" and "Declaration of Rights"

and made changes in selected sections.

Mr. Jenkins proposed that the words "provide for" in

connection with the phrase "provide for health, safety, and

welfare of the people" be changed to "promote." The change

was made without objection {See TP No. 264).

Mr. Roy proposed that the word and punctuation "age,"

be included after the word and punctuation "race," in Section

3. Right to Individual Dignity. The proposal was adopted

4-2 (See TP No. 265)

.

Mr. Roy then proposed that the words "or condition"

in Section 3 be changed to "physical condition". The proposal

was adopted 5-2 (See TP No. 266)

.

Mr. Jenkins proposed that the word "previously" in Section

4 be deleted and this was adopted without objection (See TP

No. 267).

Mr. Jenkins then proposed that the following be deleted

from Section 4, "nor shall the intangible assests of any business

enterprise be taken. Unattached movable property shall not be

expropriated except when necessary in emergencies to save lives

or property." The proposal was adopted 6-1 (See TP No. 268).

Dr. Weiss proposed adding the words and punctuation

"physically handicapped," after "ancestry," in Section 7. Freedom

from Discrimination. The committee rejected the proposal 1-

6 (See TP No. 269)

.

There was objection to retaining Section 9 as proposed

by the committee. Mr. Jenkins nevertheless moved its adoption

as is and it was readopted 6-1 (See TP No. 270)

.

Mr. Jenkins proposed a technical change in Section 13

deleting the words "where there is a mistrial or" and inserting

in lieu thereof "when a mistrial is declared or a". The change

was adopted unanimously (See TP No. 271)

.

In SiKrtion 14, i'.c . Roy proposed adding the words and

punctuation "if permitted to testify," after the word "accused*

and to change the words "any transcribed" to "transcribed"

these changes were adopted 6-1 (See TP No. 272)

.

Mr. Vick suggested that the words "resident or domiciliary"

in Section 19 be changed to "citizen and resident" and without

objection the proposal was adopted (See TP No. 273).

Mr. Vick proposed that in Section 20, the sentence "a well-

regulated militia is necessary to the security of the state"

be deleted, that the word "person" be changeo to "citizen'% and

that the word "ammunition" be deleted. These changes were

adopted without objection (See TP No. 274)

.

Mr. Roy proposed that the words "and liability" be included

at the end of Section 22 after the word "suit" and before the

period. The proposal was adopted without objection (See TP

NO. 275).

4

Mr. Jenkins proposed that Section 24 be revised to read

as follows "no law shall impair the right of each person

to engage in commerce by controlling the production, distri-

bution, or price of goods, except when necessary to protect

public health and safety." The change was adopted without

objection (See TP No. 276)

.

Mr. Vick proposed that the words "each person" in Section

25 be changed to "the individual citizens of the state."

The section was adopted without objection (See TP No. 277)

.

Dr. Weiss then proposed that Section 18 be reconsidered

to include a prohibition against euthanasia. His proposal

was adopted 6-0 with one abstention (See TP No. 278)

.

The committee then recessed until August 22, 1973, to

hear additional witnesses on Section 19. Right to Vote.

August 22, 1973

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present Absent

Mrs. Judy Dunlap
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Mrs. Novyse E. Soniat
Dr. Gerald N. Weiss

Anthony J. Guarisco, Jr.
Chris J. Roy
Ford E. Stinson
Rep. Shady Wall

The committee secretary called the roll. A quorum was

present.

The following witnesses testified on Section 19. Right

to Vote, MS. MABLE PALMER representing the Louisiana

Association for Mental Health, MS. FRAN BUSSIE representing

the Louisiana Association for Mental Health, and MR. JOHN

P. NELSON representing Louisiana Association for Mental Health.

Following their testimony, the committee on motion of

Mrc. Soniat voted to chaiiye the words "judicially committed

and institutionalized" in Section 19 to "interdicted and

judicially declared mentally incompetent". The proposal

was adopted 6-1 (See TP No. 279).

There being no further business, the meeting adjourned

at 9:30 a.m.

Rep. Alphonse Jackson, Jr., Chairman
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MINUTES MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held pursuant to notice in accordance with the

rules of the Convention

State Capitol Building, Committee Room No. 9

Monday, August 27, 1973 (8:30 a.m. - 9:30 a.m.)

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present Absent

Ford E. Stinson
Rep. Shady Wall

Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Kendall Vick
Dr. Gerald N. Weiss

Mr. Jackson called the meeting to order and stated that

the purpose of the meeting was to discuss individual assign-

ment of particular sections of the declaration of rights with

regard to floor managing and speaking for these sections

on the floor of the convention.

The staff had prepared a suggested list of assignments

based on interest shown by committee members during committee

debates. After discussion the list was revised and the following

assignments were made:

Preamble ------------ Delegates Jackson and Vick
Origin and Purpose of Government - - Delegates Dunlap and Jackson
Right to Individual Dignity ----- Delegate Roy
Right to Property ------ Delegate Jenkins
Right to Privacy ------- Delegate Vick
Freedom of Intrusion ----- Delegate Dunlap
Freedom from Discrimination - - - Delegates Roy and Soniat
Trial by Jury in Civil Cases ------- Delegate Guarisco
Freedom of Expression -------- -Delegate Jenkins
Freedom of Religion --------- Delegate Weiss
Freedom of Assembly and Movement - - - - Delegate Jenkins
Rights of the Accused -------- Delegate Stinson
Initiation of Prosecution ------ Delegate Guarisco
Grand Jury Proceedings -------- Delegate Roy
Fair Trial -------------- Delegate Stinson
Trial by Jury in Criminal Cases - - - - Delegate Roy
Right to Bail ------------- Delegate Stinson
Right to Humane Treatment ------- Delegate Weiss
Right to Vote ------------- Delegates Wall and Jackson
Right to Keep and Bear Arms ------ Delegate Stinson
Writ of Habeas Corpus ---- ___ Delegate Vick
Access to Courts ------------ Delegate Guarisco
Prohibited Laws ------------ Delegate Vick
Freedom of Commerce ---------- Delegate Jenkins
Unenumerated Rights ---------- Delegate Roy

The chairman and various members of the committee expressed

gratitude that the committee in general was united behind

the declaration of rights proposal. The maintenance of this

unity was stressed for adoption of the various sections without

substantial changes.

There being no further, business, the committee adjourned

to appear at the convention for the beginning of debate on

"Declaration of Rights".

Held pursuant to notice in accordance with the

rules of the Convention

White House Inn, Independence Hall

on

Convention Floor

Friday, August 31, 1973 (2:30 p.m. - 2:40 p.m.)

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present Absent

Rep. Shady WallMrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Chris J. Roy
Mry. Novyse E. Soniat
Ford i;. Stin-jon
Kendall Vick
Dr. Gerald N. Weiss

The meeting was called to order by Chairman Jackson.

There was discussion of Section 7. Freedom from Discrimination.

Chairman Jackson and others expressed concern that amendments

were being added to it which tended to make the section

unworkable and that the committee was beginning to lose

control to a certain extent with regard to its original

purpose in proposing the section. Consideration was given

with regard to withdrawing the section altogether or revising

it to make it generally acceptable. The staff was instructed

to prepare alternatives and thjw committee withheld a final

decision on its strategy with regard to Section 7. It was

agreed that the meeting would stand in recess until 10:00

a.m. on September 5, 1973 at which time the committee would

meet on the convention floor.

There being no further business, the meeting adjourned

at 2:40 p.m.

"" Rep . Mphonse^ackson", "jrTT cTiairman^ J

MINUTES

Minutes of the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

T-N

Chairman

Held pursuant to notice in accordance with the

rules of the Convention

State Capitol Building, Committee Room No. 1

Thursday, September 13, 1973 (9:00 a.m. - 12:00 noon)

Presiding: Rep. Alphonse Jackson, Jr. , Chairman
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Present. Absent

Mrs. Judy Dunlap Ford E. Stinson
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Kendall Vick
Rep. Sliwidy Wall
Dr. Ofcrald M- Weiss

The meeting was called to order by the chairman. Roll

call was taken. A quorum was present. The meeting recessed

until September 5, 1973 had been rescheduled to this time so

that persons interested in testifying before the committee

would have an opportunity to do so. The chairman welcomed

the witnesses to appear before the committee on the proposed

section on freedom from discrimination that had been withdrawn

temporarily from the convention debate on the Declaration of

Rights.

The witnesses that appeared before the committee were

as follows:

nam:

mrs. rebecca peters

miss louise Mclaughlin

mrs. felicia kahn

mr. jason stephens

mrs. karline tierney

mr. lawler peyroux

mr. ron mora

mr. roger batz

mr. burt honstmann, jr.

mrs. jean smietana

mr. terrence leach

ORGANIZATION

STATE LEAGUE OF WOMEN
VOTERS

LOCAL LEAGUE OF WOMEN
VOTERS

LEAGUE OF WOMEN VOTERS
OF NEW ORLEANS

DISABLED VETERANS FROM
JACKSON, LOUISIANA

NATIONAL ASSOCIATION OF
UNIVERSITY WOMEN

NEW ORLEANS REHABILITATION
BOARD

HANDICAPPED COMMITTEE OF
NEW ORLEANS

COMMON CAUSE IN LOUISIANA

P.L.A.C.E.

COUNCIL FOR A NEW STATE
CONSTITUTION

P.L.A.C.E.

After the witnesses finished their testimony the committee

began debate on revising the section on "Freedom from Discrimi-

nation". Delegate Roy proposed a revised section (See TP No.

280) .

Dr. Weiss suggested changes which the committee did not

agree to and after further discussion the Roy proposal was

adopted unanimously.

There being no further business, the meeting adjourned

at 12:00 noon.

Rep. ^Alphonse Jdckson, Jr., ChaiCTjan

\j

MINUTES

Minutes of the meeting of the Bill of Kiyhts

and Elections Committee of the Constitutional

Convention of 1973

Ha Id pursuant to notice by the Secretary

in accordance with convention rules

State Capitol Building, Committee Room No. 9

Thursday, September 20, 1973 (10:00 - 12:00 noon)

Presiding: Rep. Alphonse Jackson, Jr. , Chairman

Present Absent

Ford E. Stinson
Dr. Gerald N. Heis

Anthony J. Guarisco, Jr.
Rep. Louis "Woody'' Jenkins
Rep. Alphonse Jackson, Jr.
Chris J. Roy
Mrs. Novyse E. Soniat
Mrs. Judy Dunlap
Kendall Vick
Rep. Shady Wall

The meeting was called to order by the chairman. Roll

call was taken. A quorum was present.

Chairman Jackson welcomed observers attending the meeting

and invited those interested to testify before the committee

with respect to any changes that they might wish to propose

to the elections article. The following persons testified

at this time or during the course of committee debate on

individual sections of the article:

NAME

MR. NORMAN DAVID

DELEGATE AMBROISE LANDRY

NAMR

MR. RUSSEL GASPARD

MR. MELVIN BELLAR

MR. ROGER BATZ

MRS. STEPHEN LICHTBLAU

MR. JAY STONE

ORGANIZATION

LOUISIANA PRESS ASSOCIATION

(LAFOURCHE PARISH CLERK OF
COURT) - REPRESENTING
HIMSELF

nPr.»MT7»TTAV

BOARD OF REGISTRATION
(VOTER)

REPRESENTING THE SECRETARY
OF STATE

COMMON CAUSE IN LOUISIANA

LEAGUE OF WOMEN VOTERS OF
LOUISIANA

REPRESENTING THE REPUBLICAN
PARTY

Following initial testimony, the committee began consid-

eration of the sections of the article as proposed (See

Committee Proposal No. 20) .

Based on the testimony of MRS. LICHTBLAU, Delegate Roy

discussed a revision of the section on secret ballot to pro-

vide for absentee voting. Delegate Jenkins wished to prohibit

proxy voting. After further discussion the section was revised

(See TP No. 281)

.

There was discussion of other sections with Delegate

Jenkins proposing that a comma be inserted before the word

"except" in several sections. This was adopted without objection

(See TP No. 282)

.

Based on a suggestion by Delegate AMBROISE LANDRY, Mr.

Roy proposed a revision of Section 13 to include uniformity

in reporting returns. Mr. Jenkins wanted to include a pro-

vision insuring promulgation. After discussion the section

was revised (See TP No. 283)

.

There was no objection to the remaining sections except that

Mr. Roy suggested including a provision on registration of
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voters in the section on code of elections. Mr. Guarisco

moved instead for a separate section on registration of

voters which motion was adopted after a motion by Mrs. Dunlap

to delete the section entirely was rejected (See TP No. 284) .

Mr. Jenkins then moved to rearrange the sections with

registration of voters being inserted as new Section 2 and

to adopt the entire article as amended. The action was

taken without objection (See TP No. 285).

There being no further business, the meeting adjourned

at 12:00 noon.

posals 69, 70, 73, and 81 would be reported without action.

Delegate Proposal No. 74 by Delegates Gravel and Berry

was reported without action.

Delegate Proposal No. 59 by Delegate J. K. Haynes was

reported without action.

Delegate Proposal No. 6 by Delegate Weiss was reported

without action.

Delegate Errol D. Deshotels spoke on behalf of Delegate

Proposal No. 79. Delegate Guarisco moved to 'lefer action on

Delegate Proposal No. 79.

Delegate Proposal Nos . 2, 25, 75, 76, 93, 47, 48, 78, and

50 were deferred without action.

There being no further business, the meeting adjourned

at 10:40 a.m.

MINUTES

i^-i. iyj*^ >>

.

Rep. Alphonse Jackson, Jr., Chairman
-

Minutes od the meeting of the Bill of Rights

and Elections Committee of the Constitutional

Convention of 1973

Held pursuant to notice by the Secretary

in accordance with convention rules

State Capitol Building, Committee Room No. 205

Thursday, October 11, 1973 (9:00 a.m. - 10:40 a.m.)

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present Absent

Chris J. Roy
Rep. Shady Wall

Anthony J. Guarisco, Jr.

Rep. Louis "Woody" Jenkins
Rep. Alphonse Jackson, Jr.
Mrs. Novyse E. Soniat
Mrs. Judy Dunlap
Kendall vick
Ford E. Stinson
Dr. Gerald N. Weiss

The meeting was called to order by the chairman. Roll

call was taken by the committee secretary. A quorum was present.

The chairman moved that the minutes be adopted.

Chairman Jackson welcomed the delegates that appeared

before the committee to speak on their individual proposals

pertaining to the bill of rights and elections committee

The first speaker. Delegate Wellborn Jack, speaking on behalf

of Delegate Proposal No. 20, stated that the necessity of his

proposal was to limit constitutional amendments. There was

considerable discussion concerning the problem of inadvertently

eliminating some important amendments, while the total number

was being reduced.

Delegate John Thistlethwaite said it ri'jht b* useful to

have a brief form of the bill of rights available. Delegate

Thistlethwaite asked the committee to accept the recommendation

of deferring action on the Delegate Proposal No. 50. Delegate

Jenkins moved that action be deferred on Delegate Proposal

Ho. 50.

Chairman Jackson said that Delegate Mack Abraham's pro-

MINUTES

Minutes of the meeting of the Bill of

Rights and Elections Committee of the

Constitutional Convention of 1973

Held pursuant to notice by the

Secretary in accordance with the Rules

of the Convention

Committee Room 1, State Capitol,

Baton Rouge, Louisiana, Thursday,

December 13, 1973 (12 noon to

2:00 p.m.)

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present: Anthony J. Guarisco, Jr.
Rep. Louis "Woody" Jenkins
Rep. Alphonse Jackson, Jr.
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Dr. .Gerald N. Weiss
Uhris J. Roy

Absent: Mrs. Judy Dunlap
Rep. Shady Wall

The meeting was callea to order by the chairman. Roll

call was taken by the committee secretary. A quorum was

present.

Chairman Jackson stated that the meeting was called to

hear persons wishing to speak on the article on general

governmental provisions and to report out the article to the

convention.

Mr. ED REED, of the Ed Reed Public Relations Organization,

spoke in opposition to the initiative provisions of the article

He stated that he represented the Louisiana Retailers

Association and pointed out that our traditional form of

government is representative democracy and that it has worked
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well. The provision on initiative would move us in the

direction of direct democracy, which he considered cumbersome,

expensive, and not very feasible.

Mr. JIM HUGHES, representing the Louisiana Press

Association, urged that the proposed section entitled "Right

to Direct Participation" be deleted entirely. This was the

preferred position. If the section is to be retained, he

urged that the exception clause be deleted or that it be

limited simply to cases established by law. He urged that

there be no reference to the demands of privacy because he

felt that this might open the door to abuse.

Delegate MOISE DENNERY and Professor GERALD LE VAN of

the Louisiana State University Law School, spoke with

reference to Delegate Dennery* s Proposal No. 31 on trusts and

forced heirship. Delegate Dennery suggested that there should

be some reference to trusts and forced heirship in the

constitution but that he was not wedded t » any particular

language. He believed that the legislature should have wide

discretion in the matter. Professor Le Van generally aireed

with Delegate Dennery but suggested the constitution could

even be silent on the question of forced heirship.

-2-

Delegates DEWEY HAYES and E. J. CHATELAIN recommended

that the committee adopt an additional section to the general

governmental provisions entitled "Advanced Vehicular

Financial Responsibility." (See attachment for text).

Mr. PAUL KINLEY, president of Hub-City Bank of Lafayette,

and representing an independent bankers association, and

Mr. EMBREE K. EASTERLY, representing an independent bankers

association, spoke in favor of a proposal by Mr. Roy to have

limitations on banking. They were opposed to state-wide

branch banking and multi-bank holding companies.

Delegate ERROL DESHOTEL offered to speak again on his

proposal on the right to privacy, but in view of the time

factor the committee said it was not necessary to repeat his

testimony.

Following the appearance of the witnesses the committee

commenced consideration of Committee Proposal No. 1, Article II,

General Governmental Provisions. Mr. Vick moved to delete all

provisions on the initiative (See Tentative Proposal No. 286),

which was adopted by a vote of 5 to 2

.

Mr. Roy then moved to delete Section 11 Right to Direct

Participation. As a substitute, Mr. Jenkins moved to delete

the references to privacy and this was adopted after attempts

to substitute other references to privacy were rejected. (See

Tentative Proposal Nos. 287 through 290).

Mr. Roy then moved to adopt a new section on Limitations

on Banking, which was adopted by a vote of 5 to 0. (See

Tentative Proposal No. 291).

The meeting recessed until Friday, December 14, 1973.

-3-

12/13/73

Proposed Section for Inclusion in

ARTICLE II. General Governmental Provisions

Section . Advance Vehicular Financial

Responsibility

Section . The legislature shall require a

showing of financial responsibility or insurance

as a condition for registering specified vehicles

and for obtaining specified licenses to drive on

the public highways. In setting rates for such

insurance, actual accidents but not recorded traffic

tickets may be used as a criteria.

December 14, 1973

The meeting reconvened on Friday, December 14, 1973.

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present: Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Chris J. Roy
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Dr. Gerald N. Weiss

Absent: Rep. Shady Wall

The chairman called the meeting to order and roll call

was taken by the committee secretary. A quorum was present.

Dr. Weiss moved to table Section 11 Right to Direct

Participation, which had previously been adopted. The motion

was rejected by a vote of 2 to 6 (See Tentative Proposal No.

292). Mr. Roy then moved to reaffirm adoption of Section 11

and this was adopted by a vote of 6 to (See Tentative

Proposal No. 293)

.

Dr. Weiss moved to reconsider the section on Limitations

on Banking, after an attorney representing the Hibernia

National Bank and Delegate Mary Zervigon appeared before the

committee asking that additional witnesses be given an

opportunity to testify on the section. Dr. Weiss's motion to

reconsider was rejected by a vote of 3 to 5 (See Tentative

Proposal No. 294).

Mr. Stinson moved to suspend the regular order of business

to take up Delegate Proposal No. 20 by Delegate Jack. This

was adopted, and Delegate Jack asked that an amendment to his

-4-

proposal, increasing the number of amendments that may be sub-

mitted to the electors from six to ten, be accepted. After

debate, the committee adopted the amendment, then rejected a

motion to defer action, rejected a motion to report the proposal

favorably, and accepted a motion to report the Jack Delegate

Proposal No. 20 unfavorably (See Tentative Proposal No. 295

through 299)

.

Mr. Roy moved to include a new section on forced heirship

and trusts which was adopted by a vote of 7 to 1, with one

abstention (See Tentative Proposal No. 300)

.
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Mr. Jenkins moved to adopt a new section entitled

Protection of Vested Rights, which was adopted by a vote of

8 to 0, with one abstention (See Tentative Proposal No. 301).

Mr. Roy moved to defer action on the section suggested to

the committee by Delegates Chatelain and Hayes and this was

adopted by a vote of 8 to (See Tentative Proposal No. 302).

The meeting then recessed until Monday, December 17, 1973.

December 17, 1973

The meeting reconvened on Monday, December 17, 1973.

Presiding: Rep. Alphonse Jackson, Jr., Chairman

Present: Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Rep; Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Kendall Vick

Absent: Rep. Shady Wall
Dr. Gerald N. Weiss

The chairman Called the meeting to order and roll call

was taken by the committee secretary. A quorum was present.

Mr. ARTHUR BROUSSARD, president of the Louisiana Bankers

Association; Mr. HERMAN MOYSE, JR., chairman of the Louisiana

Bankers Association Legislative Study Committee; and Mr.

WILL W. WHITMORE, president of the Louisiana Independent

Bankers Association, appeared before the committee and urged

that the committee not include the proposed section on

limitations on banking. The bankers association agreed with

the intent of the proposal but contended the.t it would limit

flexibility if it was nailed down in the constitution. After

hearing the witnesses. Delegate Roy moved to amend his proposal

to permit changes by a two-thirds vote of the legislature, and

the proposal, as amended, was accepted by a vote of 4 to 2

(See Tentative Proposal Nos. 303 and 304).

Mr. Roy then moved to report out Article II General

Governmental Provisions, with amendments , by substitute. This

motion was adopted by a vote of 5 to 1 (See Tentative Proposal

No. 305) after technical amendments suggested by Mr. Guarisco

were adopted without objection (See Tentative Proposal No. 306).

The committee then considered Style and Drafting changes

in the Declaration of Rights Proposal. Mr. Jenkins moved to

accept all recommendations made to Chairman Jackson by Senior

Researcher Walter Landry in accordance with his letter of

December 11, 1973, attached. (See Tentative Proposal No. 307).

Mr. Jenkins then moved to include additional style and drafting

changes which, combined with the Landry recommendations, are

included in the attached memorandum from Chairman Jackson to

There being no further business the meeting adjourned

after Chairman Alphonse Jackson announced that another

meeting would be called on Tuesday, December 18, 1973, to

consider the article on constitutional revision.

Rep. Alphonse Jackson, Jr . /^Chairman

RECORD VOTES ON TENTATIVE PROPOSAL NOS. 286 THROUGH 293 ON DECEMBER 13,
1973, OF THE ARTICLE ON GENERAL GOVERNMENTAL PROVISIONS (DISTRIBUTION
OP POWERS AND GENERAL PROVISIONS).

COMMITTEE ON BILL OF RIGHTS AND ELECTIONS



December 13, 1973

CBRE Tentative Proposal No. 288 by Mr. Jenkins , accepted
by Mr. Roy

Background: A substitute motion to amend Section 11 to
have it read as follows:

Section 11. Right to Direct Participation

No person shall be denied the right to observe the

deliberations of public bodies and examine public documents,

except in cases established by law.

Disposition: Adopted 7-1 after additional amendments (TP
Nos. 289 and 290) were rejected.

December 13, 197 3

CBRE Tentative Proposal No. 289 by Mr. Jenkins

Background: A motion to amend Section 11 to read as follows:

Section 11 . Right to Direct Participation

No person shall be denied the right to observe the

deliberations of public bodies and examine public documents,

except in cases established by law to protect the privacy

of individual citizens.

Disposition: Rejected 4-4

.

December 13, 1973

CBRE Tentative Proposal No. 290 by Dr. Weiss

Background: A motion to amend Section 11 to read as follows:

Section 11. Right to Direct Participation

No person shall be denied the right to observe the

deliberations of public bodies and examine public documents,

except to protect the privacy of individual citizens or in

other cases established by law.

Disposition: Rejected 2-6.

December 13, 1973

December 14, 1973

CBRE Tentative Proposal No. 292 by Dr. Weiss

Background: A motion to table Section 11. Right to Direct
Participation as proposed in TP No. 288.

Disposition: Rejected 2-6.

December 14, 1973

CBRE Tentative Proposal No. 293 by Mr. Roy

Background: A motion to reaffirm adoption of Section 11.
Right to Direct Participation as proposed in
TP No. 288.

Disposition: Adopted 6-0.

RECORD VOTES ON TENTATIVE PROPOSAL NOS. 294 THROUGH 308 OF THE
ARTICLE ON GENERAL GOVERNMENTAL PROVISIONS AND STYLE AND DRAFTING
CHANGES IN THE DECLARATION OF RIGHTS.

COMMITTEE ON BILL OF RIGHTS AND ELECTIONS

ROLL CALL



December 14 , 1973 December 14, 1973

CBRE Tentative Proposal No. 295 by Mr. Stinson CBRE Tentative Proposal No. 300 by Mr. Roy

Background: A motion to suspend the regular order of
business to take up Delegate Proposal No. 20
by Delegate Jack.

Background: A motion to add a new section to "General
Governmental Provisions" or forced heirship
and trusts as follows:

Disposition: Adopted 5-1 with one abstention.

December 14, 1973

CBRE Tentative Proposal No. 296 by Mr. Guarisco

Section . Forced Heirship and Trusts

No law shall abolish forced heirship. The determina-

tion of forced heirs, the amount of the forced portion, and

the grounds for disinheritance shall be provided by law.

Trusts may be authorized by law for any purpose and a legitime

may be placed in trust.

Disposition: Adopted 7-1 with one abstention.

Background: A motion to accept an amendment suggested
by Mr. Jack to amend his Delegate Proposal
No. 20 to read as follows:

Section . Constitutional Amendments; Limit on
Number

No more than ten proposed amendments shall be submitted

to the electors of the state at any one election.

December 14, 1973

Disposition: Adopted 6-1 with one abstention. CBRE Tentative Proposal No. 301 by Mr. Jenkins

December 14, 1973

CBRE Tentative Proposal No. 297 by Mr. Jenkins

Background: A motion by Mr. Jenkins to defer action on
the Jack Delegate Proposal.

Background: A motion to add a new section to "General
Governmental Provisions" on vested rights as
follows

:

Section . Protection of Vested Rights

Vested rights shall not be divested, except for

the proposed and in accordance with the substantive and

procedural safeguards established in this constitution for

the taking or damaging of property.

Disposition: Rejected 3-3 with two abstentions.

December 14, 1973

CBRE Tentative Proposal No. 298 by Mr. Guarisco

Disposition: Adopted 8-0 with one abstention.

Background: A motion to report the Jack Delegate Proposal
No. 20 favorably to the convention as amended.

December 14, 1973

CBRE Tentative Proposal No. 302 by Mr. Roy

Disposition: Rejected 4-5.

December 14, 1973

CBRE Tentative Proposal No. 299 by Mr. Stinson

Background: A motion to report the Jack Delegate Proposal
No. 20 unfavorably to the convention.

Background: A motion to defer action on the section
suggested to the committee by Delegates
Chatelain and Hayes which read as follows:

Section^

Section

Advance Vehicular Financial Responsibility

The legislature shall require a showing

of financial responsibility or insurance as a condition for

registering specified vehicles and for obtaining specified

licenses to drive on the public highways. In setting rates

for such insurance, actual accidents but not recorded traffic

tickets may be used as a criteria.

Disposition: Adopted 5-4. Disposition: Adopted 8-0 with one abstention.
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December 17, 1973

CBRE Tentative Proposal No. 303 by Mr. Roy

Background: A motion to amend the section on Limitations
on Banking to read as follows:

Section . Limitations on Banking

No law shall permit multi-branch holding companies,

metropolitan banking, or statewide branch banking, except

by a favorable vote of two-thirds of each house of the

legislature.

December 17, 1973

CBRE Tentative Proposal No. 307 by Mr. Jenkins

Background

:

A motion to accept all recommendations made
to Chairman Jackson by Senior Researcher
Walter Landry relative to style and drafting
changes in the "Declaration of Rights" in the
attached memo dated December 11, 1973.

Disposition: Adopted without objection.

December 17, 1973

Disposition: Adopted 4-2 with one abstention.

December 17, 1973

CBRE Tentative Proposal No. 304 by Mr. Roy

Background: A motion to adopt the section on Limitations
on Banking as amended (See TP No. 303).

CBRE Tentative Proposal No. 308 by Mr. Jenkins

Background: A motion to add additional style and
drafting changes to the "Declaration of
Rights"

.

Tor text of all changes, see memo attached from Chairman

Jackson to Judge Tate, Chairman of the Committee on Style

and Drafting,dated December 18, 1973.

Disposition: Adopted without objection.

Disposition: Adopted 4-2 with one abstention.

December 17, 1973

CBRE Tentative Proposal No. 305 by Mr. Roy

Background: A motion to report out Article II General
Governmental Provisions with amendments by
substitute (For text see Committee Proposal
Mo. 351

Disposition: Adopted 5-1 after TP No. 306 was adopted.

December 17, 1973

CBRE Tentative Proposal No. 306 by Mr. Guarisso

Background: A motion to change "departments" to "branches"
in Sections 1 and 2 of General Governmental
Provisions so that the sections would read as
follows:

Section 1. Three Branches

The powers of government of the State of Louisiana

are divided into three distinct branches—legislative,

executive, and judicial.

Section 2. Limitations on Each Branch

No one of these branches, nor any person holding office

in one of them, shall exercise power belonging to either

of the others, except as otherwise provided in this consti-

tution.

«5
t. L MtNPY

NORMA M DUNCAN

STATl O* LOUISIANA CONSTITUTIONAL CONVCNTKJN Of 1.7) P O tOX 17740 A BATON ROUGf LOUISIANA MAtf-

TfLFAMONf )»• SOU

December 18, 1973

MEMO TO:

FROM:

JUDGE TATE, CHAIRMAN, COMMITTEE ON STYLE AND
DRAFTING

REP. ALPHONSE JACKSON, CHAIRMAN, COMMITTEE ON BILL

OE RIGHTS AND ELECTIONS

The Committee on Bill of Rights and Elections has agreed to

accept the recommendations of your committee dated 11/21/73
with respect to style and drafting changes of the "Preamble"

and "Declaration of Rights" with the following modifications:

A. The sections should be arranged in the following order

with the following titles:

PREAMBLE

Article I. Declaration of Rights

Section 1. Origin and Purpose of Government
Section 2. Due Process of UK*
Section 3. Right to Individual Dignity
Section 4. Right to Property
Section 5. Right to Privacy
Section 6. Freedom from Intrusion
Section 7. Freedom of Expression
Section 8. Freedom of Religion
Section 9. Right of Assembly and Petition

Section 10. Rights of the Accused
Section 11. Right to Preliminary Examination

Section 12. Initiation of Prosecution
Section 13. Right to a Fair Trial
Section 14. Jury Trial in Criminal Cases

Section 15. Right to Bail
Section 16. Right to Judicial Review
Section 17. Right to Humane Treatment
Section 18. Writ of Habeas Corpus
Section 19. Access of Courts
Section 20. Right to Vote
Section 21. Right to Keep and Bear Arms

Section 22. Freedom from Discrimination

Section 23. Prohibited Laws

Section 24. Unenunerated Rights
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Changes in Particular Sections.

Section 4. Right to Property

On page 9, lino 5, after the words "right to", delete
the words "acquire, control , own" and insert in lieu
thereof the words "acquire , own, control"

On page 10, at the beginning of line 7, delete "completion"
and insert in lieu thereof the word "competition"

On pages 9 and 10, delete all subtitles and subparagraphs
in the "Right to Property" Section.

Section 5. Right to Privacy

On page 12, line 18, after the word "seizure" delete
the words "Which violates" on li.»es 18 and 19 and insert
in lieu thereof the words "conducted in violation of"

Section 7. Freedom of Expression

On page 5, line 6, after the word and punctuation "press."
delete the word "Any" and insert in lieu thereof "Every"

Section 9. Right of Assembly and Petition

On page 6, line 19, after the word "of" delete the
word "every" and insert in lieu thereof the word "any"

Section 10. Rights of the Accused

On page 16, delete lines 3 through 7 and insert in lieu
thereof "Section 10. When any person has been arrested
or detained in connection with the investigation or
commission of any offense, he shall be advised fully"

On page 16, line 14, before the word "to" add the words
"his right"

On page 16, delete lines 28, 29 and 30 and insert in
lieu thereof the words "and compensating qualified
counsel for indigents.

"

Note: The Committee may also wish to shift the last
sentence of this section to a more appropriate article.

Section 11. Right to Preliminary Examination

On page 18, line 6, add a comma after the word "cases"

Section 12 . Initiation of Prosecution

On page 19, line 9, add a comma after the word "imprisonment'

Section 13. Right to a Fair Trial

On page 20, line 4, after the word "until" delete the
vird "proved" and insert in lieu thereof the word "proven"

Section 15. Right to Bail

On page 23, line 8, after the word "proof" delete the
word "is" and delete all of line 9.

On page 23, line 16, after the word "less" delete the
comma and insert in lieu thereof the punctuation and
word "; and"

On page 23, line 24, after the word "less" delete the
comma and insert in lieu thereof the punctuation and
word "; and"

Section 16. Right to_ Judicial Review

Note: The Committee may wish to shift the last sentence
of this section to a more appropriate article.

Section 17. Right to Humane Treatment

On page 8, line 9, after the word "state" delete
the word "and"

Section 20. Right to Vote

On page 7, delete line 7 and insert in lieu thereof
"vote, except that this right may be sus-"

Section 22. Freedom from Discrimination

On page 13, line 5, add a comma after the word "facilities"

Presentation of this Report.

Delegate Woody Jenkins will appear before your committee
and explain the changes proposed above by the Committee
on Bill of Rights and Elections.

-3-
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STATE Of LOUISIANA. CONSTITUTIONAL CONVENTION O* l»TJ, P O BOX !77*0-A. BATON ROUGE. LOUISIANA 70»03

TELEPHONE JB9 SOU

FROM:

RE:

December 11, 1973

Alphonse Jackson, Chairman
Committee on Bill of Rights and Elections

Walter J. Landry, Senior Researcher

Your request for an analysis of changes proposed
by the Committee on Style and Drafting to the
"Declaration of Rights."

A. Order of Sections

The staff arrangement of Sections (Document VIII of 11/13/73)

proposed to the Committee on Style and Drafting was based on the

following rationale:

Introductory and General Provisions

1. Origin and Purpose of Government
2. Due Process of Law

Dignity and Status of the Individual (Passive Civil Rights )

3. Right to Individual Dignity
4

.

Right to Property
5. Right to Privacy
6. Freedom from Intrusion

Liberty of the Individual (Active Civil Rights )

7. Freedom of Expression
8. Freedom of Religion
9. Freedom of Assembly and Petition

Criminal Procedure Rights (from accusation to termination
of supervision )

10. Rights of the Accused
11. Right to Preliminary Examination
12. Initiation of Prosecution
13. Fair Trial
14. Jury Trial in Criminal Cases
15. Right to Bail
16. Right to Judicial Review
17. Right to Humane Treatment

Rights of Redress

18. Writ of Habeas Corpus
19. Access to Courts

Political Rights

20. Right to Vote
21. Right to Keep and Bear Arms

Prohibitions and Miscellaneous Provisions

22. Freedom from Discrimination
23. Prohibited Laws
24. Unenumerated Rights

The Committee on Style and Drafting rearranged the above

Sections in what appears to me to be a less orderly arrangement.

For example, the political right to vote is placed inbetween

various civil rights. The right to humane treatment, which deals

mainly with treatment in prison and restoration of rights after re-

lease, is placed between the right to vote and property rights

rather than at the end of the criminal procedure rights. In general,

I believe the arrangement of sections proposed by the staff is a

more orderly and logical arrangement than that proposed by the Com-

mittee on Style and Drafting.

The arrangement proposed by the Committee on Style and Drafting

is as follows:
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MINUTES

1. Origin & Purpose of Government
2. Due Process of Law
3. Right to Individual Dignity
4. Freedom of Expression
5. Freedom of Religion
6. Freedom of Assembly & Petition
7. Right to Vote
8. Right to Humane Treatment
9. Property Rights

10. Right to Keep & Bear Arms
11. Right to Privacy
12. Freedom from Intrusion
13. Freedom from Discrimination
14. Prohibited Laws
15. Access to Courts
16. Writ of Habeas Corpus
17. Rights of the Accused
18. Right to Preliminary Examination
19. Initiation of Prosecution
20. Fair Trial
21. Jury Trial in Criminal Cases
22. Right to Bail
23. Right to Judicial Review
24. Unemunerated Rights

B. Other Drafting Change s

In general, the drafting changes proposed by the Committee on

Style and Drafting are excellent. I have only the following sug-

gestions to make to their proposed changes.

Right to Vote

change "vote. This" to "vote, except that this"

Comment: The ideas in the Section are related and the
Section is slightly stronger as a single
sentence.

Property Rights

change the title from "Property Rights" back to "Right
to Property". Eliminate all subparagraphs and subtitles.

Comment: Having only one section in the entire Article
with subparagraphs and subtitles tends to
weaken the basic unity of the Article. The
main title of the section should remain "Right
to Property" to emphasize that this is a right
of the individual and not of property itself.

-3-

Right to Privacy

change "which violates" back to "conducted in violation
of".

Comment: The new words could result in a slight change
of meaning.

Rights of Accused

change the title back to "Rights of the Accused". Shift
the last sentence of the Section to another Article as

it is not appropriate in the "Declaration of Rights".

Comment: Leaving the "the" out of the title makes it

sound somewhat awkward.

Right to Preliminary Examination

Add a comma after "cases" on line 6.

Comment: See the next comment.

Initiation of Prosecution

Add a comma after "imprisonment" on line 9.

Comment: This is consistent with the commas in the
sections on "Due Process of Law" and "Right
to Individual Dignity".

Right to Bail

Add the word "and" after the semicolons on lines 16 and 24.

Comment: This is parallel treatment which makes for
smoother reading.

Right to Judicial Review

Shift the last sentence of the Section to another Article
as it is not appropriate in the "Declaration of Rights".

Minutes of the meeting of the Bill of

Rights and Elections Committee of the

Constitutional Convention of 1973

Held pursuant to notice by the Secretary

in accordance with the Rules of the

Convention

Committee Room 1, State Capitol,

Baton Rouge, Louisiana, Tuesday,

December 18, 1973, (12 noon to

1:50 p.m.)

Presiding : Rep . Alphonse Jackson , Jr . , Chairman

Present: Mrs. Judy Dunlap
Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Chris J. Roy
Mrs. Novyse E. Soniat
Kendall Vick

Absent: Rep. Shady Wall
Dr. Gerald N. Weiss
Ford E. Stinson

The meeting was called to order by the chairman. Roll

call was taken by the committee secretary. A quorum was

present.

The committee began consideration of Committee Proposal

No. 24 on Constitutional Revision.

Mr. Jenkins moved to require pre-publication of proposed

amendments before the legislature meets and this was adopted

by a vote of 6 to 1 (See Tentative Proposal No. 309). Mr.

Vick moved a technical amendment with regard to Section 1 (A)

which was adopted without objection (See Tentative Proposal

No. 310).

Mr. Vick then moved to delete from Section 2 the provision

spelling out how new delegates are to be elected, and how a

proposed new constitution is to be approved by the people.

The proposal was adopted by a vote of 4 to 3 (See Tentative

Proposal No. 311)

.

Mr. Jenkins moved to reinsert in Section 2 the provision

on how a proposed new constitution is to be approved by the

people and this was adopted by a vote of 4 to 3 (See Tentative

Proposal No. 312)

.

Mr. Roy then moved, without objection, to adopt Sections

1 and 2, as amended (See Tentative Proposal No. 313).

Mr. Jackson moved, without objection, a technical amend-

ment to change the title of Section 3 (See Tentative Proposal

Mo. 314).

Mr. Jenkins moved to amend Section 3 involving a convention

called by the people, to spell out how the delegates are to be

elected and to limit the number that may be appointed by the

governor to fifteen. This was adopted by a vote of 4 to 3

(See Tentative Proposal No. 315).

Mr. Vick moved to delete the provision on the number of

delegates that may be appointed by the governor, which motion was

adopted by a vote of 4 to 3 (See Tentative Proposal No. 316).
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Mr. Jenkins moved to reinsert the provision with a

maximum of twenty-seven delegates to be appointed by the

governor, which motion was adopted by a vote of 4 to 3 (See

Tentative Proposal No. 317).

Mr. Roy moved, without objection, to adopt Section 3,

as amended (See Tentative Proposal No. 318)

.

Mr. Roy moved, without objection, to adopt Section 4 on

laws effectuating amendments (See Tentative Proposal No. 319).

Mr. Roy then moved to adopt the entire article on

constitutional revision, as amended, and report it by substitute,

which motion was adopted by a vote of 7 to (See Tentative

Proposal No. 320)

.

Mr. Roy moved to defer action on all pending delegate

proposals not previously acted upon by the committee, which

motion was adopted by a vote of 7 to (See Tentative Proposal

No. 321)

.

There being no further business the meeting adjourned

at 1:50 p.m.

December 18, 1973

CBRE Tentative Proposal No. 309 by Mr. Jenkins

Background: A motion to amend Committee Proposal No. 24
(Article XIII. Constitutional Revision)
by amending the first sentence of Section 1,
amendments to read as follows:

An amendment to this constitution may be proposed by

joint resolution at any session of the legislature, provided

that notice of intention to introduce any such joint resolution

and a summary thereof shall have been published in the official

journal of the state at least ten days before the beginning

of the session.

Disposition: Adopted 6-1.

December 18, 1973

CBRE Tentative Proposal No. 310 by Mr. Vick

Rep. Alphonse Jackson, Jr. , Chairman

RECORD VOTES ON TENTATIVE PROPOSAL'NOS . 309 THROUGH 321 OF THE ARTICLE
ON CONSTITUTIONAL REVISION.

Background: A motion to amend the second sentence of Section
1. amendments to read as follows:

If two-thirds of the members elected to each house concur

in the resolution, pursuant to all the procedures and formalities

required for passage of a bill except submission to the governor,

the secretary of state shall cause the proposed amendment to

be published in the official journal of each parish once

within not less than thirty nor more than sixty days preceding

the election at which the proposed amendment is submitted to

the electorate.

COMMITTEE ON BILL OF RIGHTS AND ELECTIONS

ROLL CALL

Disposition: Adopted without objection.



December 18, 1973

CBRE Tentative Proposal No. 312 by Mr. Jenkins

The legislature may also provide for not more than

fifteen delegates to be appointed by the governor.

Background: A motion to retain the following in Section 2.

Convention Called by Legislature of Committee
Proposal No. 24 which had been deleted by TP
No. 311.

Disposition: Adopted 4-3.

At a special election called for that purpose, the proposed

constitution and any alternative propositions agreed upon by

the convention shall be submitted to the people for their

ratification or rejection. If the proposal is approved

by a majority of the electors voting thereon, the governor

shall proclaim it to be the Constitution of the State of

Louisiana.

December 18, 1973

CBRE Tentative Proposal No. 317 by Mr. Jenkins

Background: A motion to replace the sentence deleted from
Section 3 by TP No. 316 with the following:

The legislature may also provide for not more than

twenty-seven delegates to be appointed by the governor.

Disposition: Adopted 4-3.
Disposition: Adopted 4-3.

December 18, 1973

CBRE Tentative Proposal No. 313 by Mr. Roy

Background: A motion to adopt Sections 1 and 2 as amended.
(For text see Committee Proposal No. 36)

Disposition: Adopted without objection.

December 18, 1973

CBRE Tentative Proposal No. 314 by Mr. Jackson

Background: A technical amendment by Chairman Jackson to
change the title of Section 3 of Committee
Proposal No. 24 to read as follows:

Section 3. Convention Called by People

December 18, 1973

CBRE Tentative Proposal No. 318 by Mr. Roy

Background: A motion to adopt Section 3 as amended. (For
text see Committee Proposal No. 36).

Disposition: Adopted without objection.

December 18, 1973

CBRE Tentative Proposal No. 319 by Mr. Roy

Background: A motion to adopt Section 4 of Committee
Proposal No. 4 without change. (For text
see Committee Proposal No. 36)

.

Disposition: Adopted without objection.
Disposition: Adopted without objection.

December 18, 1973

CBRE Tentative Proposal No. 315 by Mr. Jenkins

Background: A motion to amend Section 3 of Committee Proposal
No. 24 by adding the following sentences at the
end of the section.

The convention shall consist of delegates elected from

the same districts and having the same qualifications as state

representatives. The legislature may also provide for not more

than fifteen delegates to be appointed by the governor.

December 18, 1973

CBRE Tentative Proposal No. 320 by Mr. Roy

Background: A motion to adopt the entire article on
constitutional revision as amended, and
to report it by substitute. (For text, see
Conmittee Proposal No. 36)

.

Disposition: Adopted 7-0.

Disposition: Adopted 4-3.

December 18, 1973

CBRE Tentative Proposal No. 316 by Mr. Vick

Background: A motion to delete the following from Section 3

of Committee Proposal No. 24 which had been added
by TP No. 315.

December 18, 1973

CBRE Tentative Proposal No. 321 by Mr. Roy_

Background: A motion to defer action on all pending delegate
proposals not previously acted upon by the
committee.

Disposition: Adopted 7-0.
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MINUTES

Minutes of the meeting of the Committee on

Bill of Rights and Elections of the Consti-

tutional Convention of 1973

Held pursuant to notice given in accordance

with the Rules of the Convention

Convention Floor, White House Inn,

Baton Rouge, Louisiana, Friday,

January 11, 1974, 10:00 a.m.

Presiding: Alohonse Jackson, Jr., Chairman of the Committee

Anthony J. Guarisco, Jr.
Rep. Alphonse Jackson, Jr.
Rep. Louis "Woody" Jenkins
Mrs. Novyse E. Soniat
Ford E. Stinson
Kendall Vick
Dr. Gerald N. Weiss

Mrs. Judy Dunlap
Chris J. Roy
Rep. Shady Wall

Sgt. at Arms: Edward Cailleteau, Jr.

The meeting was called to order by the chairman and after the

roll was taken the secretary i.eported a quorum. The previous

minutes were adopted.

The committee began discussion of Committee Proposal No. 35,

First Enrollment, with the suggested changes by the Committee

on Style and Drafting [Document XXXII] . All style and

drafting changes were accepted w.ii:h the exception of Section 3,

in which three dots ". . ." were inserted in lieu of "(A B)
''

as is shown on line 10 of the same section. There were no

objections to this change.

On page 7, lines 11 and 15, change the word "Origin" from

the singular to the plural "Origins" in both places.

The committee made changes in Delegate Proposal No. 17,

First Enrollment, concerning Article XII General Provisions,

whereby Section 12 was changed to read "State Lottery; Gambling"

and on line 15, »after the word "defined'' the word "by" was

deleted.

The committee then arranged the sections of Article XII

of Committee Proposal No. 35, First Enrollment, to read as

follows:

1) State Capitol
2) Oath of Office
3) Civilian-Military Relations
4) Right to Direct Participation
5) Preservation of Linguistic and Cultural Origins
6) Forced Heirship and Trusts
7) State Lottery; Gambling
8) Administrative and Quasi-Judicial Agency Code
9) Limitations on Banking

The committee then acted on al I delegate proposals referred

to the committee and reported each proposal unfavorably. Those

proposals are as follows: DP 2, 5, 25, 31, 47, 48, 50, 75, 76,

78, 79 and 93.

There being no further business the meeting adjourned at

11:30 a.m.

[38]



II. Tentative Proposals

NOTES

Tentative Proposals Nos. 286-321 are
not included in the following Table
of Contents or Index prepared by the
Committee on Bill of Rights and Elec-
tions.

Constitutional Convention of the State of Louisiana of 1973

Tentative Proposals Introduced in the Committee on Bill of Rights

and Elections (CBRE) by its Individual Members

TABLE OF CONTENTS

CBRE Tentative Proposal (TP) No. i Title Date (1973)

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

Preamble based on the 1970 Illinois
Constitution.

Amendment to TP No. 1. (Preamble)

Amendment to TP No. 2. (Preamble)

Substitute proposal for TP No. 3 (Preamble)

Amendment to TP No. 3. (Preamble)

Origin and Purpose of Government.

Substitute proposal for TP No. 6. (Origin
and Purpose of Government)

Substitute proposal for TP No. 6. (Origin
and Purpose of Government)

Amendment to TP No. 6.
of Government)

Amendment to TP No. 9.
of Government)

Amendment to TP No.
of Government)

(Origin and Purpose

(Origin and Purpose

(Origin and Purpose

Amendment to TP No. 9. (Origin and Purpose
of Government)

Amendment to TP No. 12.
pose of Government)

Amendment to TP No. 12.
pose of Government)

Amendment to TP No. 14.
pose of Government)

(Origin and Pur-

(Origin and Pur-

(Origin and Pur-

The original TP No. 6 as amended by TP Nos.
9, 12, 14, and 15. (Origin and Purpose of
Government)

Nature of Rights

.

Right to Life .

CBRE Tentative Proposal (TP) No. i Title

19. Rights of the Family.

20. Amendment to TP No. 19. pights of the
Family)

21. Prohibited Laws.

22. Amendment to TP No. 21. (Prohibited Laws)

23. Right to Individual Dignity.

24. An amendment to TP No. 23. (Right to
Individual Dignity)

25. An amendment to TP No. 23 as amended by TP
No. 24. (Right to Individual Dignity)

26. An amendment to TP No. 2 3 as amended by TP
No. 24. (Right to Individual Dignity)

27. An amendment to TP No. 23 as amended by TP
No. 24. (Right to Individual Dignity)

March 17

March 17

March 17

March 17

March 17

April 16

April 16

April 16

April 16

April 16

April 16

April 16

April 16

April 16

April 16

April 16

April 16

April 16

Date (1973)

April 16

April 16

April 16

April 16

April 16

April 16

April 16

April 16

April 16

28.



CBRE

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

75.

76.

77.

78.

80.

81.

82.

Tentative Proposal (TP) No. & Title

Right to Property.

Substitute for TP No. 61. (Right to
Property)

Freedom of Intrusion.

An amendment to TP No. 63. (Freedom of
Intrusion)

Right to Vote.

Right to Direct Participation.

Civil Service Rights.

Right to Keep and Bear Arms.

A substitute to TP No. 68. (Right to Keep
and Bear Arms)

A substitute for TP No. 68. (Right to Keep
and Bear Arms

)

An amendment to TP No. 70. (Right to Keep
and Bear Arms)

Right to Property.

Amendment to TP No. 72. (Right to Property)

Rights of the Accused.

A substitute proposal for TP No. 74. (Rights
of the Accused)

An amendment to TP No. 7 5. (Rights of the
Accused)

Initiation of Prosecution.

An amendment to TP No. 77. (Initiation of
Prosecution)

An amendment to TP No. 78. (Initiation of
Prosecution)

Grand Jury Proceedings.

An amendment to TP No. 80. (Grand Jury
Proceedings)

An amendment to TP No. 8L (Grand Jury
Proceedings)

(4)

Date (1973)

April 17

April 17

April 17

April 17

April 17

April 17

April 17

April 17

April 17

April 17

April 17

May 4

May 4

May 4

May 4

May 4

May 4

May 4

May 4

May 5

May 5

May 5

CBRE Tentative Proposal (TP) No. t Title

83. Fair Trial.

84. An amendment to TP No. 83.

85. Trial by Jury in Criminal Cases.

86. An amendment to TP No. 85* (Trial by Jury
in Criminal Cases)

87. Amendment to TP No. 85. (Trial by Jury in
Criminal Cases)

88. Right to Humane Treatment.

89. Amendments to TP No. 88. (Right to Humane
Treatment)

90. Amendments to TP No. 88. (Right to Humane
Treatment)

91. Right to Bail.

92. A substitute for TP No. 91- (Right to Bail)

93. Treason.

94. Amendment to TP No. 93* (Treason)

95. Writ of Habeas Corpus.

96. A substitute to TP No. 95- (Writ of Habeas
Corpus)

97. Civilian-Military Relations.

98. Cultural Rights.

99. An amendment to TP No. 98. (Cultural Rights)

100. Unenumerated Rights.

101. A substitute for TP No. 100- (Unenumerated
Rights)

102. Rights of the Family.

Date (1973)

May 5

May 5

May 5

May 5

May 5

May 5

May 5

May 5

May



142. Rights of the Family.

143. Right to Property.

144. Right to Privacy.

145. Freedom from Intrusion.

146. Freedom from Discr imiation

.

147. Freedom of Expression.

148. Freedom of Religion.

149. A substitute for Freedom of Religion.

150. Freedom of Assembly and Movement.

151. Rights of the Accused.

152. Initiation of Prosecution.

(7)

CBRE Tentative Proposal (TP) No. & Title

153. Grand Jury Proceedings.

154. Fair Trial.

155. Trial by Jury in Criminal Cases.

156. Right to Bail.

157. Right to Humane Treatment.

158. Right to Vote.

159. An amendment. (Right to Vote)

160. Right to Vote.

161. Right to Keep and Bear Arms.

162. An amendment (Right to Keep and Bear
Arms)

163. A substitute proposal* (Right to Keep and
Bear Arms)

164. Cultural Rights.

165. Writ of Habeas Corpus.

166. Access to Courts.

167. Prohibited Laws.

168. Right to Direct Participation.

169. Trial by Jury in Civil Cases.

170. Unenumerated Rights.

171. Freedom of Commerce.

172. Right to Direct Participation.

173. Initiative.

174. Initiative.

175. General Governmental Provisions.

176. Freedom of Expression and Freedom of
Commerce.

177. Cultural Rights.

178. Right to Keep and Bear Arms.

(8)

CBRE Tentative Proposal (TP) No. & Title

179. An amendment. (Right to Keep and Bear

180. An amendment. (Right to Keep and Bear
Arms.

181. An amendment. (Right to Keep and Bear
Arzis.

182. An amendment. (Right to Keep and Bear
Arms.

183. An amendment. (Right to Keep and Bear
Arms.

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

Date (1973)

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 14

June 22

June 22

June 22

June 22

June 22

Date (1973)

June 22

June 22

June 22

June 22

June 22

184. An amendment. (Right to Keep and Bear June 22
Arms.

185. Right to Keep and Bear Arms. June 22

186. "Preamble" and "Declaration of Rights"- June 22

187. State Symbols. June 22

188. A motion to delete a section on "Right to July 12

to Vote".

189. A proposal on "Free Elections". July 12

190. An amendment to TP No. 189 (Free Elections) July 12

191. An amendment to TP No. 189 (Free Elections) July 12

192. A substitute proposal for TP No. 189 as July 12

amended

.

193. Amendment to TP No. 189 as amended. July 12

194. A motion to delete a proposal on personal July 12

application and identity.

195. A proposal on residence for voting purposes. July 12

196. A substitute proposal on residence for July 12A substitute proposal on residence for
voting purposes.

An amendment to TP No. 196 (Residence
for Voting Purposes)

.

An amendment to TP No. 196 (Residence
for Voting Purposes)

.

An amendment to TP No. 196 (Residence
for Voting Purposes)

.

(9)

CBRE Tentative Proposals (TP) No. & Title

200.

July 12

July 12

July 12

Date

JulyA proposal on denial of registration
and removal of names.

201. A substitute proposal for TP No. 200 July 12
(Denial of Registration and Removal of
Names).

202. An amendment to TP No. 201 (Denial of July 12
Registration and Removal of Names).

203. A proposal on registrars of voters.

204. A proposal on political parties.

205. An amendment to TP No. 204 (Political
Parties)

.

206. A proposal on Residency of Officeholders.

207. A motion to delete the Jenkins' proposal
on Residency of Officeholders.

208. A new proposal on Residency of Officeholders.

209. A proposal on qualifications for holding
office.

210. An amendment to TP No. 209 (Qualifications
for Holding Office)

.

211. A motion to delete the section on qualifi-
cations for holding office.

212. Secret Ballots.

213. Vote Required for Elections.

214. Privilege from Arrest.

215. Voting Commissioners.

216. A substitute proposal for two sections
on commissioners and poll watchers.

217. Interference in Elections.

218. A motion to delete the proposal on Inter-
ference in Elections.

219. A revision of Privilege from Arrest.

220. Property Tax Elections.

221. A motion to delete the section on property

(10)

(1973)

12

July



CBRE Tentative Proposal <TP) No. & Title

tax elections proposed in TP No. 220.

222. A substitute proposal for property tax
elections

.

223. Election returns.

224. Election Fraud.

225. An amendment to TP No. 224 (Election
Fraud )

.

226. An amendment to TP No. 224 (Election
Fraud)

.

227. An amendment to TP No. 224 as amended
by TP No. 226.

228. Motion to adopt the section on election
fraud as amended.

229. Election contests.

230. Interference in Elections.

231. Candidacy for Public Office.

232. Periodic Elections.

233. A proposed paragraph (A) for a section
on constitutional amendments.

234. A proposed paragraph (B) for a section
on constitutional amendments.

235. A revision of paragraph (A) (TP No. 233).

236. A revision of paragraph (B) (TP No. 234).

237. A proposed paragraph (C) for a section
on constitutional amendments.

238. A proposed section on constitutional
conventions called by the legislature.

239. An amendment to TP No. 238.

240. An amendment to TP No. 238 as amended by
TP No. 239.

241. A proposed section on constitutional con-
ventions called by the people.

(11)

CBRE Tentative Proposal (TP) No. & Title

242. Laws Effectuating Constitutional Amend-
ments.

243. Revision of"Section 1. Free Elections".

244. A substitute proposal for TP No. 243
(Free Elections).

245. Revision of "Section 2. Secret Ballot".

246. Revision of "Section 3. Residence of
Electors"

.

247. Revision of "Section 4. Political Activi-
ties.

248

.

Revision of "Section 5. Privilege from
Arrest.

249. A substitute proposal for TP No. 248
(Privilege from Arrest)

.

250. Consideration of Sections 6, 1, 8, and
9.

251. Registrars of Voters.

252. An amendment to TP No. 251 (Registrars
of Voters)

.

253. Consideration of Sections 11, 12, 13, 14
and 15.

254. Election Code.

255. An amendment to the section on constitu-
tional amendments (TP No. 233)

.

256. A motion that Delegate Proposal No. 14 by
Mr. Bergeron be reported unfavorably.

257. An amendment to "Section 4. Political
Activities".

Date (1973)

July 26

July 26

July 27

July 27

July 27

July 27

July 27

July 27

July 27

July 27

July 27

August 7

August 7

August 7

August 7

August 7

August 7

August 7

August 7

August 7

258. An amendment to "Section 10. Registrars August 8

of Voters"

.

Date (1973)

August 7

August 7

August 7

August 7

August 7

August 7

August 7

August 7

August 7

August 7

August 7

August 8

August 8

August 8

August 8

August 8

259. An amendment to "Section 12. Election
Returns"

.

260. A motion to adopt the entire elections
article.

August 8

August 8

(12)

CBRE Tentative Proposal (TP) No. & Title

261. A proposed section on constitutional
conventions called by the people
with suggested staff changes.

262.

263.

264.

265.

266.

267.

268.

269.

270.

,271

272.

273.

274.

275.

276.

277.

Laws Effectuating Constitutional
Amendments with suggested staff changes.

A motion to adopt the entire article on
constitutional revision (Committee Pro-
posal 24) .

An amendment to the "Preamble" in Com-
mittee Proposal No. 2.

An amendment to "Section 3. Right to
Individual Dignity" in CP2.

An amendment to "Section 3. Right to
Individual Dignity in CP2

.

An amendment to "Section 4. Right to
Property" in CP2.

An amendment to "Section 4. Right to
Property" in CP2.

An amendment to "Section 7. Freedom
from Discrimination" in CP2.

A motion to readopt "Section 9. Freedom
of Expression" in CP2.

An amendment to "Section 9.

of Prosecution" in CP2.

An amendment to "Section 14.
Jury Proceedings" in CP2.

An amendment to "Section 19.
Vote" in CP2.

An amendment to "Section 20.
Keep and Bear Arms" in CP2.

Initiation

Grand

Right to

Right to

An amendment to "Section 22. Access to
Courts" in CP2.

An amendment to "Section 24.
of Commerce" in CP2.

An amendment to "Section 25.
rated Rights" in CP2.

Date (1973)

August 17

August 17

August 17

August 22

August 22

August 22

August 22

August 22

August 22

August 22

August 22

August 22

August 22

August 22

August 22

August 22

August 22

(13)

CBRE Tentative Proposal (TP) No. & Title

278. An amendment to "Section 18. Right to
Humane Treatment*.

279. An amendment to "Section 19. Right to
Vote" in CP2.

280. Revision of proposal "Freedom from Dis-
crimination".

281. A revision of the section on secret
ballot.

282. An amendment to each section on po-
litical activities, privilege from
arrest, candidacy for public office,
and limitation on term of office.

283. A revision of the section on election
returns.

284. Registration of Voters (new).

285. A motion to rearrange the sections of
the Elections Article.

Date (1973)

August 22

August 22

September 13

September 20

September 20

September 20

September 20

September 2

(14)
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LEGISLATIVE HISTORY OP THE
COMMITTEE ON BILL OF RIGHTS AND ELECTIONS OP CC/73

TENTATIVE PROPOSALS ACTED ON BY TilE COMMITTEE

-A-

Accommodations, Public - See Discrimination

Accused, Rights of - See CIVIL RIGHTS

Age - See Discrimination

Alien Land Ownership - 128

Amendments, Constitutional - See CONSTITUTIONAL AMENDMENTS

Arms, Right to Bear - See POLITICAL RIGHTS

Assembly, Freedom of - See CIVIL RIGHTS

Association, Freedom of - See CIVIL RIGHTS

-B-

Bail, Right to - See CIVIL RIGHTS

Bill of Attainder - See Prohibited Laws

Bill of Rights - See RIGHTS GENERALLY

BUSINESS i INDUSTRY

Commerce, Freedom of - 44, 171, 176, 276

Economic Liberty - 136, 137

Monopolies - 45, 113

BRIBES - 127

-C-

Candidacy, Public Office - See ELECTIONS

Capital, State - See MISCELLANEOUS PROVISIONS

Child, Rights of - See CIVIL RIGHTS

CIVIL RIGHTS

Accused, Rights of - 74, 75, 76, 151

Arms, Right to Bear - See POLITICAL RIGHTS

Assembly, Freedom of - 40, 41, 150

Association, Freedom of - 139, 280

Bail, Right to - 91, 92, 156

Child, Rights of - 49, 103

Color - See Discrimination

Confront Accusers, Right to

Counsel, Right to

Generally - 75, 76, 151

Indigents - 76, 151

Dignity, Right to - 23, 24, 25, 26, 27, 28, 29, 133, 139,

265, 266

Discrimination, Freedom from - See RIGHTS GENERALLY and
Dignity Above

Due Process - 49, 51, 52

Equal Protection of Law

Euthanasia - See Humane Treatment

Expression, Freedom of - 30, 31, 32, 33, 34, 147, 176, 270

Fair Trial, Criminal - 83, 84, 85, 86, 87, 154

Family, Rights of - 19, 20, 102, 141, 142

Felons t Felonies - See also Humane Treatment

Grand Jury Indictment - 77, 152

Grand Jury Proceedings - 81, 82, 117, 153, 272

Habeas Corpus - 95, 96, 165

Humane Treatment - 88, 89, 90, 157, 278

Intrusion, Freedom from - 63, 64, 145

Involuntary Servitude - 23, 29, 133

-2-

CIVIL RIGHTS (Cont'd.)

Jury Trials

Civil - 54, 55, 56, 169

Criminal - 155

Expropriation - 116

Liberty, Deprivation of - 51, 52

Life, Right to - See also Euthanasia - 51, 52, 138

Movement, Freedom of - 38, 41, 43, 150

Petition, Right to - 39, 42, 43

Privacy, Right to - 57, 58, 59, 60, 115, 144

Property Rights - 45, 51, 52, 61, 62, 72, 73, 74, 116, 143,
267, 268

Prosecution, Criminal - 77, 78, 79, 80, 152, 271

Redress - 49, 50, S3, 166, 275

Religion, Freedom of - See also Dignity - 35, 36, 148, 149

Searches fc Seizures - See Privacy, Right to

Slavery, Prohibition of - 23, 29, 133

Treason - 93, 94

CIVIL SERVICE

Rights - 67, 114

Civilian - Military Relations - See POWERS GENERALLY

Color - See Discrimination

Commerce, Freedom of - See BUSINESS k_ INDUSTRY

Confront Accusers, Right to - See CIVIL RIGHTS

Counsel, Right to - See CIVIL RIGHTS

COURTS

Accessibility - 50, 166, 275

Juries t Jurors

Indictment, Proceeding - 77, 78, 79, 80, 81, 82, 117,
152, 153, 271, 272

COURTS (Cont'd)

Jury Trials

Certain Civil Cases - 54, 55, 56, 169

Expropriation - See CIVIL RIGHTS, PROPERTY

Criminal Cases - 74, 75, 76, 83, 84, 85, 86, 89, 154, 155

CRIMES t CRIMINAL PROCEDURE

Accusers, Rights of - 74, 75, 76

Bail - 91, 92, 156

Felonies, Prosecution - 77, 78, 79, 80

Grand Jury - 81, 82, 153

Humane Treatment - 88, 89, 90

Preliminary Examination

Restoration of Rights - 88

Treason - 93, 94

Cruel and Unusual Punishment - See Humane Treatment

CONSTITUTIONAL AMENDMENTS

Generally - 263

[43]



Enactment of Laws to Effect - 242, 262

Procedure - 233, 234, 235, 236, 255, 256

Proposal - 237

Submission - 233, 234, 236, 237

CONSTITUTIONAL CONVENTION

Generally - 263

Call by Legislature

Composition - 238

Procedure - 238

Call by People

Decennial Proposition, 1986 t Thereafter - 241, 261

Procedure - 241, 261

-4-

CONSTITUTIONAL CONVENTION (Cont'd)

Delegates

Appointed - 239, 240

Elected - 238

CONSUMER AFFAIRS

Commerce, Freedom of - See BUSINESS t INDUSTRY

CULTURAL RIGHTS - 98, 99, 164, 177

-D-

Declaration of Rights - See RIGHTS GENERALLY

Deprivation of Rights - See RIGHTS GENERALLY

Dignity - See CIVIL RIGHTS

Direct Participation - See POWERS GENERALLY

Discrimination

Freedom from - See RIGHTS GENERALLY

Dignity, Right to - See CIVIL RIGHTS

Distribution of Powers - See POWERS GENERALLY

Domestic Tranquility - See PREAMBLE

Due Process - See CIVIL RIGHTS

Tax, Property - 131, 220, 221, 222

Terms, Four Year Limitation - 232, 250

Voting and Voters

Absentee - 192, 244, 281

Commissioners - 215, 216, 253

Highest Number Cast - 213, 250

Poll Watchers - 216, 253

Proxy Voting - 281

Rights - See POLITICAL RIGHTS

Secret Balloting - 192, 212, 244, 245, 281

Economic Liberty - See BUSINESS t INDUSTRY

Employment, Nondiscrimination in - See Discrimination

Equal Protection of Law - See CIVIL RIGHTS

Equality of Rights - See PREAMBLE

Euthanasia - See CIVIL RIGHTS, Humane Treatment

Ex Post Facto Laws - See Prohibited Laws

Expression, Freedom of - See CIVIL RIGHTS

-6-

-F-

Fair Trial, Criminal - See CIVIL RIGHTS

Family - See CIVIL RIGHTS

Felons and Felonies - -See CIVIL RIGHTS

FINANCE

Taxation

Power to Tax, Limitation - 31, 32

Property Tax Elections - 131

General Governmental Provisions
MISCELLANEOUS PROVISIONS

-G-

175 - See POWERS GENERALLY and

GOVERNMENT, ORIGIN AND PURPOSE OF - 6, 7, 8, 9, 10, 11, 12, 13, 14,
15, 16

Grand Jury Proceedings - See CIVIL RIGHTS

EDUCATION

Goals - 134, 135, 137, 264

ELECTIONS

Generally - 120, 260, 282, 285

Candidacy, Public Office - 206, 207, 208, 209, 210, 211, 231,

Code, Legislative Enactment - 192, 244, 254

Contests - 229, 245, 253

Fraud - 224, 225, 226, 227, 228, 253

Habeas Corpus - See CIVIL RIGHTS

HEALTH, PUBLIC

Goals - 1, 2, 5, 135

250 Holidays, State - See MISCELLANEOUS PROVISIONS

Human Rights - See RIGHTS GENERALLY, CIVIL RIGHTS, POLITICAL RIGHTS,
and CULTURAL RIGHTS

Humane Treatment - See CIVIL RIGHTS

-5-

ELECTIONS (Cont'd)

Freedom of - 189, 190, 191, 193, 243

Initiative - See POWERS GENERALLY

Privilege from Arrest - 214, 219, 248, 249

Public Financing - 217, 218, 230, 250

Qualifications, Residence, Identity - 194, 195, 196, 197, 198,
199, 246

Registrar of Voters - 203, 251, 252, 258

Registration, Denial of - 200, 201, 202, 253, 284

Returns, Secretary of State - 223, 253, 259, 283

Inalienable Rights - See RIGHTS GENERALLY

Individual Rights - See RIGHTS GENERALLY

Initiative - See POWERS GENERALLY

Intrusion, Freedom from - See CIVIL RIGHTS

-7-

•ii^uicuie Kights - See RIGHTS GENERALLY

Involuntary Servitude - See CIVIL RIGHTS

-J-

Jury Trials - See CIVIL RIGHTS
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-L-
LAWS

Prohibited Laws - See RIGHTS GENERALLY

Liberty, Deprivation of - See CIVIL RIGHTS

Life, Right to - See CIVIL RIGHTS, Euthanasia

MILITARY AFFAIRS

Arms, Right to Bear - 68, 69, 70, 71, 118, 161, 162, 163, 178,
179, 180, 181, 182, 183, 184, 185, 274

Intrusion, Freedom from - 63, 64, 145

Subordinate to Civil Power - 97, 123

MISCELLANEOUS PROVISIONS

Oath of Office - 37, 124

State Capital - 125

State Holidays - 129, 130

State Symbols - 126, 187

Monopolies - See BUSINESS I INDUSTRY

Movement, Freedom of - See CIVIL RIGHTS

Nature of Rights - See RIGHTS GENERALLY

NEWS MEDIA

Freedom of - 30, 31, 32, 33, 34, 147, 176, 270

Journal, Official - 233, 235

Oath of Office - See MISCELLANEOUS PROVISIONS

Obligations of Contracts - See Prohibited Laws

Origin of Government - See GOVERNMENT, ORIGIN AND PURPOSE OF

PROPERTY (Cont'd)

Right to - 45, 51, 61, 62, 72, 73, 74, 116, 143, 267, 268

Sale or Rental of - 46

Tax Elections - 131, 220, 221, 222

Prosecution, Criminal - See CIVIL RIGHTS

PUBLIC MEETINGS

Assembly, Freedom of - 40, 41, 150

Direct Participation - 66

Openness of - 66

PUBLIC OFFICIALS

Candidacy, Right to - 206, 207, 208, 209, 210, 211, 231, 250

Oath of Office - 37

PUBLIC WELFARE

Goals - 1, 2, 3, 5, 6, 9, 10, 16, 137

-R-

Redress - See CIVIL RIGHTS

Religion, Freedom of - See CIVIL RIGHTS

Religious Ideas - See Discrimination

Restoration of Rights - See CIVIL RIGHTS, Humane Treatment

RIGHTS GENERALLY

Declaration of Rights - 104, 105, 186

Deprivation of - 51, 52

Discrimination - See also CIVIL RIGHTS, Dignity

Freedom from - 46, 47, 48, 146, 269, 280

Inalienable Rights - 7, 8, 9

Individual Rights - 11, 12

Inviolable Rights - 23

-10-

Petition, Right to - See CIVIL RIGHTS

Physical Condition - See Discrimination

Political Ideas - See CIVIL RIGHTS, Dignity

POLITICAL RIGHTS

Arms, Right to Bear - 68, 69, 70, 71, 118, 161, 162, 163, 178,
179, 180, 181, 182, 183, 184, 185, 274

Political Activity, Right to Engage in - 204, 205, 247, 257

Public Office, Right to Seek - See ELECTIONS, Candidacy

Vote, Right to - 65, 106, 107, 108, 109, 110, 111, 158, 159,
160, 188, 273, 279

Power to Tax, Limitation - See FINANCE

POWERS GENERALLY

Civilian - Military Relations - 97, 123

Direct Participation - 66, 112, 168, 172

Initiative - 173, 174

Separation of Powers - 119, 121, 122

Taxing Power, Limitations - 31

PREAMBLE

I

Privacy, Right to - See CIVIL RIGHTS

Prohibited Laws - See RIGHTS GENERALLY

PROPERTY

Deprivation of - 51

Expropriation - 61, 62, 72, 73, 74, 116

RIGHTS GENERALLY (Cont'd)

Nature of Rights - 17

Prohibited Laws - 21, 22, 167

Unenumerated Rights - 100, 101, 270, 277

-S-

Safety - See PREAMBLE

Searches and Seizures - See CIVIL RIGHTS, Privacy

Separation of Powers - See POWERS GENERALLY

Servitude, Involuntary - See CIVIL RIGHTS

Sex - See Discrimination

Slavery, Prohibition of - See CIVIL RIGHTS

Social Condition - See Discrimination

Social Origin - See Discrimination

Sovereign Immunity - See SUITS AGAINST THE STATE

Speech - See CIVIL RIGHTS, Expression

State Capital - See MISCELLANEOUS PROVISIONS

State Symbols - See MISCELLANEOUS PROVISIONS

SUITS AGAINST THE STATE

Sovereign Immunity Abolished - 50, 53, 275

-T-

Taxation - See FINANCE

Treason - See CIVIL RIGHTS
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Unenumerated Rights - See RIGHTS GENERALLY

Vote, Right to - See POLITICAL RIGHTS

-11-

March 17, 1973

CBRE Tentative Proposal No. 3 By Mr. Stinson

Background: Amendment to TP No. 2.

delete "eliminate inequality of rights" and insert in lieu

thereof -assure equality of rights-.

Voting, in General - See ELECTIONS

Welfare - See PUBLIC WELFARE

Women - See Discrimination

Disposition: Accepted as an amendment by Messrs. Jenkins and
Roy.

March 17, 1973

CBRE Tentative Proposal No. 1 By Mr . Roy

March 17, 1973

CBRE Tentative Proposal No. 4 By Dr . Weiss

Background: Substitute proposal for TP No. 1 as amended by
TP No .

' s 2 and 3

.

Background: New Preamble based on 1970 Illinois Constitution

We, the People of the State of Louisiana, grateful to Almighty

God for the civil, political and religious liberties we enjoy,

and desiring to secure the continuance of these blessings, in

order to provide for the health, safety and welfare of the

People; maintain a representative and orderly government;

eliminate poverty and inequality; assure legal, social and

economic justice; provide opportunity for the fullest development

of the individual; insure domestic tranquility; provide for the

common defense; and secure the blessings of freedom, liberty

and justice to ourselves and our posterity, do ordain and

establish this Constitution.

PREAMBLE

We, the people of the State of Louisiana, grateful to Almighty

God for this great land, do ordain and establish this constitution

as a form of Government of the People, by the People and for the

People of this state.

Disposition: Rejected.

Disposition: Amended and tentatively adopted March 17, 1973.

March 17, 1973

CBRE Tentative Proposal No. 2 By Mr . Jenkins

Background: Amendment to TP No. 1

March 17, 1973

CBRE Tentative Proposal No. 5 By Mr . Jenkins

Background: Amendment to TP No. 1 as amended consisting of the
rearranging of phrases.

PREAMBLE

We, the people of the State of Louisiana, grateful to Almighty

God for the civil, political and religious liberties which we

enjoy, in order to protect individual rights to life, liberty

and property; to provide for the health, safety and welfare of

the people; to maintain a representative and orderly government,

to eliminate inequality of rights; to provide opportunity for

the fullest development of the individual ; to insure domestic

tranquility; to provide for the common defense; and to secure

the blessings of freedom and justice to ourselves and our

posterity, do ordain and establish this Constitution.

We, the people of the State of Louisiana, grateful to Almighty

God for the civil, political and religious liberties which we

enjoy, in order to protect individual rights to life, liberty

and property; to assure equality of rights; to provide opportunity

for the fullest development of the individual; to provide for

the health, safety and welfare of the people; to maintain a

representative and orderly government; to insure domestic

tranquility; to provide for the common defense; and to secure

the blessings of freedom and justice to ourselves and our posterity,

do ordain and establish this Constitution.

Disposition: Accepted as an amendment by Mr. Roy.

Disposition: Accepted as an amendment to TP No. 1 and adopted
by the Committee as the tentative Preamble to the
Constitution.
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April 16, 1973

CBRE Tentative Proposal No. 6 By Mr. Roy

Background s

Section

First section of a new rights article based on
the Louisiana Law Institute Projet with the ad-
dition of the words "general welfare."

All government, of right, originates with the people, is

founded on their will alone, and is instituted solely for

the good of the whole. Its only legitimate end is to secure

justice to all, preserve peace, and promote and protect the

interest, happiness, and general welfare of the people.

April 16, 1973

CBRE Tentative Proposal No. 9 By Mr. Vick

Background: Amendment to TP No. 6

All government, of right, originates with the people, is

founded on their will alone, and is instituted for the good

of the whole. Its only legitimate end is to secure justice

to all, preserve peace, and promote and protect the rights,

happiness, and general welfare of the people. The rights

enumerated in this article are inalienable and shall be pre-

served inviolate

.

Disposition: Amended and tentatively adopted April 16, 1973.

Disposition: Accepted as an amendment by Mr. Roy.

April 16, 1973

CBRE Tentative Proposal No. 7 By Dr. Weiss

Background: Substitute proposal for TP No. 6.

Inalienable Rights

Government of the people, by the people and for the people is

instituted to protect rights reserved to the people. We pro-

claim these inalienable rights and assert that free govern-

ment and the blessings of liberty are instituted to secure

justice to all, preserve peace, and promote and protect the

interest and happiness of the people.

April 16, 1973

CBRE Tentative Proposal No. 10 By Messrs. Stinson
and Weiss

Background: Amendment to TP No. 9

delete "rights, happiness, and general welfare" and insert in

lieu thereof "rights and happiness."

Disposition: Rejected.

Disposition: Rejected 4-3.

April 16, 1973

CBRE Tentative Proposal No. 8 By Mr. Jenkins

April 16, 1973

CBRE Tentative Proposal No. 11 By Mr. Jenkins

Background: Amendment to TP No. 9.

delete "for the good of the whole " and insert in lieu thereof

"to protect the rights of each person."

Background: Substitute proposal for TP No. 6 in the nature of
an amendment to TP No. 7

S 1. Inalienable Rights

Government of the people, by the people and for the

people is instituted to protect rights of each indi-

vidual. We proclaim these inalienable rights and

assert that free government and the blessings of

liberty are instituted to secure justice to all, pre-

serve peace, and promote and protect the interest and

happiness of each individual.

Disposition: Rejected.

April 16, 1973

CBRE Tentative Proposal No. 12 by Mr. Jenkins

Background: Amendment to TP No. 9.

delete "for the good of the whole " and insert in lieu thereof

"to protect the rights of the individual and the good of the

whole .

"

Disposition: Rejected. Disposition: Accepted as an amendment by Messrs. Roy and Vick.
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April 16, 1973

CBRE Tentative Proposal No. 13 by Mr. Jenkins

Background: Amendment to TP No. 12.

In the first sentence, delete "of right, " and insert "just"

after "all."

April 16, 1973

CBRE Tentative Proposal No. 17 by Mr. Jenkins

Background: An original proposal by Mr. Jenkins.

Section . Nature of Rights

Rights are noncontradictory, and no person's rights

shall ever be construed so as to infringe the rights of any

other person.

Disposition: Rejected 2-5.

April 16, 1973

CBRE Tentative Proposal No. 14 by Mr. Roy

Background: Amendment to TP No. 12.

After the words "individual and" in the first sentence, add

the word "for.

"

Disposition: Tabled.

April 16, 1973

CBRE Tentative Proposal No. 18 by Dr. Weiss

Background: An original proposal by Dr. Weiss.

Section Right to Life

Disposition: Accepted as an amendment by Messrs. Jenkins and
Vick.

April 16, 1973

CBRE Tentative Proposal No. 15 by Mr. Stinson

Background: Amendment to TP No. 14.

Add as a title the following: Section , Origin and

Purpose of Government .

Disposition: Accepted by Messrs. Roy, Vick and Jenkins

April 16, 1973

CBRE Tentative Proposal No. 16 by Mr. Roy

Background: The original TP No. 6 as amended by TP Nos. 9, 12,
14, and 15.

Section , Origin and Purpose of Government .

All government, of right, originates with the people,

is founded on their will alone, and is instituted to protect

the rights of the individual and for the good of the whole.

Its only legitimate end is to secure justice to all, preserve

peace, and promote and protect the rights, happiness, and

general welfare of the people. The rights enumerated in this

article are inalienable and shall be preserved inviolate.

(A) Every person has the right to have his life

respected. No one shall be arbitrarily deprived of life.

(B) The death penalty may only be imposed as a

preventive measure for the most serious crimes.

Disposition: Proponent agreed to defer action on the proposal.

April 16, 1973

CBRE Tentative Proposal No. 19 by Dr. Weiss

Background: An original proposal by Dr. Weiss.

Section Rights of the Family

(A) The right of marriage between a man and woman

of marriageable age and their right to have a family is recog-

nized. No marriage shall be valid if entered into without

the free and full consent of the spouses.

(B) The paramount right of parents to rear their

children in accordance with their own convictions is recognized.

Parents and children have mutual duties and responsibilities.

Disposition: Tentatively adopted as a section of the rights
article, April 16, 1973.

Disposition: Amended and then referred to the research staff.

April 16, 1973

CBRE Tentative Proposal No. 20 by Mr. Jenkins

Background: Amendment to TP No. 19.

Section . Rights of the Family

No law shall abridge the right of marriage between
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a man and woman of marriageable age and their right to have

a family. Nor shall any law deny the right of parents to rear

their children in accordance with their own convictions.

Parents and children have mutual duties and responsibilities.

April 16, 1973

CBRE Tentative Proposal No. 24 by Mr. Vick

Background: An amendment to TP No. 23.

delete the first sentence of TP No. 23.

Disposition: Referred to the research staff.

April 16, 1973

CBRE Tentative Proposal No. 21 by Mr. Jenkins

Background: An original proposal of Mr. Jenkins based on
traditional prohibitions found in the U.S. Con-
stitution and previous Louisiana Constitutions.

No bill of attainder, ex post facto law, or law im-

pairing the obligations of contracts shall be passed.

Disposition: Accepted by Messrs. Roy and Weiss.

April 16, 1973

CBRE Tentative Proposal No. 25 by Mr. Jenkins

Background: An amendment to TP No. 23 as amended by TP No. 24.

delete the words "social origin or condition, or political or

religious ideas," and insert the words "religion or social

origin.

"

Disposition: Tentatively adopted April 16, 1973. See TP
No. 22 for title.

Disposition: Rejected 2-5.

April 16, 1973

CBRE Tentative Proposal No. 22 by Mr. Jenkins

Background: Amendment to TP No. 21.

Insert as a title to TP No. 21 the following: " Prohibited

Laws"

April 16, 1973

CBRE Tentative Proposal No. 26 by Mr. Jenkins

Background: An amendment to TP No. 23 as amended by TP No. 24.

delete the words ",or political or religious ideas."

Disposition: Rejected 3-6.

Disposition: Tentatively adopted, April 16, 1973.

April 16, 1973

CBRE Tentative Proposal No. 23 by Messrs. Roy and Weiss

Background: An original proposal based on an adoption of
Article I, Section 4. Individual Dignity of the
1972 Montana Constitution. See also CBRE Staff
Memo No. 12.

Section Right to Individual Dignity

The dignity of the human being is inviolable. No person

shall be denied the equal protection of the laws nor shall any

law discriminate against a person in the exercise of his rights

on account of birth, race, sex, social origin or condition, or

political or religious ideas. Neither slavery nor involuntary

servitude shall exist except in the latter case as a punish-

ment for crime after the accused has been duly convicted.

Disposition: Amended and tentatively adopted, April 16, 1973.

April 16, 1973

CBRE Tentative Proposal No. 27 by Mr. Jenkins

Background: An amendment to TP No. 23 as amended by TP No. 24.

After the words, "nor shall any law," add the word

"unreasonably .

"

Disposition: Rejected by a roll call vote 4-5.

The Roll Call

Dunlap Yes No (Corrected in accordance with
Guarisco Yes the minutes of the meeting
Jackson No of May 4 and 5, 1973.)
Jenkins Yes
Roy No
Soniat No
Stinson Yes
Vick No
Wall Absent
Weiss Yes
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April 16, 1973

CBRE Tentative Proposal No. 28 by Mr. Jenkins

Background: An amendment to TP No. 23 as amended by TP No. 24.

After the words, "equal protection of the laws," delete the

words -nor shall any law discriminate against a person in

the exercise of his rights on account of birth, race, sex,

social origin or condition, or political or religious ideas-.

of speech or of the press; any person may speak, write, and

publish his sentiments on all subjects, being responsible

for the abuse of that liberty. In all proceedings or prose-

cutions for libel, slander, or defamation, the truth thereof

may be given in evidence.

Disposition: Substitute proposal adopted in its place but to
be made the subject of a minority report.

Disposition: Rejected by a roll call vote 2-7.

The Roll Call

Dunlap



April 16, 1973

CBRE Tentative Proposal No. 33 By Dr. Weiss

April 16, 1973

CBRE Tentative Proposal No. 37 By Mr. Jenkins

Background: Amendment to TP No. 31. Background: An original proposal.

Add the following sentence, "Everyone has the right to

liberty of speech and expression, being responsible for

the abuse of this liberty.", at the beginning of the section.

Disposition: Rejected.

April 16, 1973

CBRE Tentative Proposal No. 34 By Mr. Stinson

Background: Amendment to TP No. 31.

After the words "or broadcast", add the words "the truth"

Disposition: Rejected 2-6.

April 16, 1973

CBRE Tentative Proposal No. 35 By Mr. Guarisco

Background: A proposal based on Louisiana Law Institute
Projet Article I, Section 4 with the first
sentence deleted. After reflection, the first
sentence was added at the end of the section.

Section .

No law shall be passed respecting an establishment of

religion or prohibiting the free exercise thereof; nor shall

any preference ever be given to, or any discrimination made

against, any church, sect, or creed of religion or any form

of religious faith or worship. Every person has the natural

right to worship God according to the dictates of his own

conscience.

Disposition: Adopted with the title Freedom of Religion.
See TP No. 36.

April 16, 1973

CBRE Tentative Proposal No. 36 By Mr. Stinson

Section . Administering of Oaths

The method of administering an oath or affirmation shall

be such as shall be most consistent with and binding upon the

conscience of the person to whom such oath or affirmation may

be administered.

Disposition: Withdrawn by the proponent.

April 16, 1973

CBRE Tentative Proposal No. 38 By Mr. Jenkins

Background: An original proposal.

Section . Freedom of Movement

No law shall prohibit the freedom of each person to live

and work at a place of his choosing, to travel freely within

the state, to enter and leave the state, and to assemble

peaceably with others.

Disposition: Tabled.

April 16, 1973

CBRE Tentative Proposal No. 39 By Mr . Jenkins

Background: An original proposal.

Section . Freedom t.n Dissent

No law shall impair the freedom to petition government

officials for a redress of grievances or the freedom to pro-

test governmental action in peaceable ways not violative of

of other laws.

Disposition: Withdrawn by the proponent.

Background: Amendment to TP No. 35 giving it a title.

Section . Freedom of Religion

No law shall be passed respecting an establishment of

religion or prohibiting the free exercise thereof; nor shall

any preference ever be given to, or any discrimination made

against, any church, sect, or creed of religion or any form

of religious faith or worship. Every person has the natural

right to worship God according to the dictates of his own

conscience.

April 16, 1973

CBRE Tentative Proposal No. 40 By Dr. Weiss

Background: A proposal based on Louisiana Law Institute
Projet Article I, Section 5.

Section .

The people have the right peaceably to assemble and to

apply to those vested with the powers of government for a

redress of grievances by petition or remonstrance.

Disposition: Tentatively adopted, April 16, 1973. Disposition: Amended and tentatively adopted. See TP No. 43.
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April 16, 1973

CBRE Tentative Proposal No. 41 By Mr. Jenkins

Background: Amendment to TP No. 40.

dictating the price and terms of contracts, or by prohibiting

any enterprise from conducting transactions at any time or

place, except that just laws may regulate commerce to the

extent necessary to protect the health and safety of persons.

Amend TP 40 to read as follows:

Section .

No law shall prohibit the right of each person to as-

semble peaceably, to petition government officials for a

redress of grievances, to travel freely within the state

and to enter and leave the state.

Disposition: Accepted as an amendment by Dr. Weiss. See
TP No. 43.

April 16, 1973

CBRE Tentative Proposal No. 42 By Mr. Vick

Background: Amendment to TP No. 40 as amended by TP No.
41.

delete the word "officials".

Disposition: Rejected 1-6.

April 16, 1973

CBRE Tentative Proposal No. 45 by Mr. Jenkins

Background: An original proposal.

Section . Prohibition of Government Competition and
Monopolies

No law shall permit the operation of any government

enterprise not already in existence if such enterprise

competes directly and substantially with a private, tax-

paying enterprise, has secured its capital assets by ex-

propriation of private property, depends on tax revenues

to meet its operating expenses or has been granted a legal

monopoly.

Disposition: Accepted as an amendment by Messrs. Weis
and Jenkins. See TP No. 43.

Disposition: Referred to research staff.

April 16, 1973

CBRE Tentative Proposal No. 43 By Dr. Weiss

April 16, 1973

CBRE Tentative Proposal No. 46 By Mr. Roy

Background: Amendment to TP No. 40 as amended by TP No. 41
and TP No. 42.

Background: An original proposal.

Section Right of Assembly and Freedom of Movement

No law shall prohibit the right of each person to assemble

peaceably, to petition government for a redress of grievances,

to travel freely within the state and to enter and leave the

state.

Section Freedom from Discrimination

All persons shall have the right to be free from dis-

crimination on the basis of race, color, creed, national

ancestry and sex in the sale or rental of property.

Disposition: Accepted as amendment by Messrs. Vick and
Jenkins and tentatively adopted, April 16,
1973.

Disposition: Amended and tentatively adopted. See TP
No. 48.

April 16, 1973

CBRE Tentative Proposal No. 44 By Mr. Jenkins

April 17, 1973

CBRE Tentative Proposal No. 47 By Mrs. Soniat

Background: An original proposal. Background: Amendment to TP No. 46.

Section . Freedom of Commerce

No law shall impair the free and voluntary exchange of

goods and services within the state by limiting the practice

of any occupation to a certain class of persons, by controlling

the production or distribution of goods and services, by
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April 17, 1973

CBRE Tentative Proposal No. 48 By Mr. Jenkins

April 17, 1973

CBRE Tentative Proposal No. 50 By Mr. Roy

Background: Amendment to TP No. 46 as amended by TP No.
47.

Amend the section to read as follows:

Section Freedom from Discrimination

All persons shall have the right to be free from discrimi-

nation on the basis of race, color, creed, national ancestry,

and sex in access to public accomodations or in the sale or

rental of property. Nothing herein shall be construed to

prohibit freedom of association.

Background: Substitute proposal for the section in TP
No. 49 entitled "Right of Redress". The
substitute is based on Louisiana Law Institute
Projet Article I, Section 6.

Section Access to Courts

All courts shall be open, and every person shall have an

adequate remedy by due process of law and justice, adminis-

tered without denial, partiality, or unreasonable delay for

actual or threatened injury done him in his person, property,

reputation, or other rights. Neither the state nor any person

shall be immune from suit.

Disposition:

Disposition: Accepted as an amendment by Mr. Roy and Mrs.
Soniat. The section, as amended, was then
tentatively adopted by a roll call vote 5-4

on April 17, 1973. A minority report to de-
lete the section was adopted by Messrs. Jenkins,
Dunlap, Stinson and Weiss.

The Roll Call

Dunlap



April 17, 1973

CBRE Tentative Proposal No. 53 By Mr. Jenkins

Background: An original proposal.

Section . Availability of Rights

Every person shall have standing to challenge the consti-

tutionality of any law enacted pursuant to this constitution

if he has a direct interest, however small, in the validity

of the law in question.

Disposition: Withdrawn with the understanding that it would
be included in the comment to TP No. 50 except
for the words ", however small,". See TP No.

50.

April 17, 1973

CBRE Tentative Proposal No. 54 By Mr. Guarisco

Background: An original proposal based on the Seventh
Amendment to the United States Constitution.

In civil law suits, the right to trial by jury shall

not be abridged, and no fact tried by a jury shall be other-

wise reexamined on appeal.

Disposition: Motion to table rejected 3-4. Proposal a-

mended and passed unanimously. See TP No. 56.

April 17, 1973

CBRE Tentative Proposal No. 55 By Mr. Roy

case before any court or administrative body shall be sub-

ject to review.

Disposition: Accepted as an amendment by Messrs. Guarisco
and Roy and tentatively adopted unanimously
(eight members present) on April 17, 1973.

April 17, 1973

CBRE Tentative Proposal No. 57 By Mr. Jenkins

Background: An original proposal.

Section . Searches and Seizures

Every person shall be secure in his person against

unreasonable searches and seizures, and no such search or

seizure shall be undertaken except upon warrant therefor

issued upon probable cause supported by an oath or affidavit

specifically describing the person to be searched or seized.

Disposition: Replaced by * substitute proposal.

April 16, 1973

CBRE Tentative Proposal No. 58 by Mr. Roy

Background: Substitute proposal for TP No. 57, adopted from

Louisiana Law Institute.

The right of the people to be secure in their persons,

houses, papers, and effects against unreasonable searches and

seizures shall not be violated, and no search or seizure shall

be made except upon warrant therefor issued upon probable

cause, supported by oath or affirmation, and particularly

describing the place to be searched and the persons or things

to be seized and the purpose or reason for the search.

Background: Amendment to TP No. 54. Disposition: Amended and tentatively adopted. See TP No. 60

delete the word "law" and add in lieu thereof the word

"damage "

.

Disposition: Accepted as an amendment by Mr. Guarisco.

April 17, 1973

CBRE Tentative Proposal No. 56 By Mr. Jenkins

Background: Amendment to TP No. 54 as amended by TP No. 55.

Amend the sections to read as follows:

Section . Trial by Jury in Civil Cases

The right to trial by jury shall not be abridged. In

civil damage suits, no fact tried by a jury shall be reex-

amined on appeal. The determination of facts in any other

April 16, 1973

CBRE Tentative Proposal No. 59 by Mr. Vick

Background: Amendment to TP No. 58.

Section Searches and Seizures

Every person shall be secure in his person, houses,

papers, and other possessions against unreasonable searches,

seizures, or invasions of privacy. No warrant shall issue

without probable cause, supported by oath or affirmation

particularly describing the place to be searched, the persons

or things to be seized, and the lawful purpose or reason

for the search. Any person adversely affected by a search

or seizure conducted in violation of this section shall

have standing to raise the illegality of that search or

seizure in the appropriate court of law.

Disposition: Accepted by Mr. Roy; subsequently amended and
tentatively adopted. See TP No. 60
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April 16, 1973

CBRE Tentative Proposal No. 60 by Mr. Jenkins

Background: Amendment to TP No. 58; namely, adding a sentence
at the end thereof.

Section Searches and Seizures

Every person shall be secure in his person, houses,

papers, and other possessions against unreasonable searches,

seizures, or invasions of privacy. No warrant shall issue

without probable cause, supported by oath or affirmation par-

ticularly describing the place to be searched, the persons or

things to be seized, and the lawful purpose or reason for the

search. Any person adversely affected by a search or seizure

conducted in violation of this section shall have standing to

raise the illegality of that search or seizure in the appro-

priate court of law. No law shall permit the interception or

inspection of any private communication or message.

flood prevention and control, public defense in case of re-

bellion or foreign invasion or other cases of public necessity.

No law shall permit the expropriation of a business enterprise.

Property shall not be taken or damaged without just compensation

having been made, paid into court for the owner or secured by

bond as may be fixed by the court. The legality of the taking

and the amount of compensation shall be determined by a jury,

unless a jury be waived. Property taken in this manner shall

retained by the state only so long as it may be used for the

purpose for which it was taken. Otherwise, it must be offered

to the person from whom it was taken and sold to him upon

payment to the state of just compensation.

Disposition: Referred with TP No. 61 to research staff.

April 17, 1973

CBRE Tentative Proposal No. 63 by Dr. Weis s

Background: A proposal adopted from the 1972 Montana Constitu-
tion, Article II, Section 32.

Disposition: Accepted by Messrs. Roy and Vick, and tentatively
adopted April 17, 1973, by unanimous vote.

April 16, 1973

CBRE Tentative Proposal No. 61 by Dr. Weiss

Section Freedom from Military Intrusion

No soldier shall in time of peace be quartered in any

house without the consent of the owner, nor in time of war,

except in the manner provided by law.

Background: An original proposal.

Section Right to Property

(A) Everyone has the right to the use and enjoyment

of his lawfully acquired property. The disposition of property

may be subject to reasonable laws to protect the family.

(B) No one shall be deprived of his property except

upon payment of just compensation for reasons of public utility

and in accordance with law. In the event of litigation, just

compensation includes necessary expenses of litigation when

the private property owner prevails.

Disposition: Amended and tentatively adopted. See TP No. 64.

April 17, 1973

CBRE Tentative Proposal No. 64 by Mr. Roy

Background: An amendment to TP No. 63 to broaden the protec-
tion against intrusion.

Amend TP No. 63 to read as follows:

Section . Freedom from Military Intrusion

No person shall in time of peace be quartered in any

house without the consent of the owner or lawful occupant, nor

in time of war, except in the manner provided by law.

Disposition: Substitute proposed and then entire matter was
referred to the research staff.

April 17, 1973

CBRE Tentative Proposal No. 62 By Mr. Jenkins

Background: Substitute for TP No. 61 based on an original
proposal

.

Disposition: Accepted by Dr. Weiss and tentatively adopted
7-1 on April 17, 1973.

April 17 , 1973

CBRE Tentative Proposal No. 65 by Dr. Weiss

Section . Right to Property

Every person has the right to acquire by voluntary means,

to own, to control, to enjoy and to dispose of private property.

No law shall ever allow the taking of the property of any

person, except for rights of way for public streets and roads

Background: An original proposal adopted from the 1972 Montana
Constitution, Article IV, Section 2; and the 1970
Illinois Constitution, Article III, Section 2.

Section Right to Vote

Every citizen who is at least eighteen years old, has

registered at least fifty days before an election, and is re-
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siding in this state shall have the right to vote. This right

may be suspended temporarily only while a person is judicially

declared to be of unsound mind or is under an order of imprison-

ment for conviction of a felony.

April 17, 1973

CBRE Tentative Proposal No. 69 by Mr. Vick

Background: A substitute to TP No. 68 based on the 1970 Illinois
Constitution, Article I, Section 22.

Disposition: Action deferred.

Section . Right to Arms

Subject only to the police power, the right of the

individual citizen to keep and bear arms shall not be infringed.

April 17, 1973

CBRE Tentative Proposal No. 66 by Dr. Weiss

Background: An original proposal adopted from the 1972 Montana
Constitution, Article II, Sections 8 and 9.

Disposition: Rejected.

Section Right to Direct Participation in Government

(A) Everyone has the right to expect governmental

agencies to afford reasonable opportunity for citizen partici-

pation before making major decisions as may be provided by law.

(B) No person shall be denied the right to examine

public documents or to observe the deliberations of public

bodies except in cases in which the demand of privacy clearly

exceeds the merits of public disclosure.

Disposition: Referred to research staff.

April 17, 1973

CBRE Tentative Proposal No. 7 by Dr. Weiss

Background: A substitute for TP No. 68 based on the Law
Institute Projet, Article I, Section 9.

Section . Right to Keep and Bear Arms

A well regulated militia being necessary to the

security of a free state, the right of the people to keep and

bear arms shall not be abridged. This provision shall not

prevent the passage of laws to prohibit the carrying of con-

cealed weapons or otherwise to regulate reasonably the keep-

ing and bearing of arms.

April 17 , 1972

CBRE Tentative Proposal No. 67 by Dr. Weiss

Background: An original proposal. See CBRE Staff Memo No. 16.

Section . Civil Service Rights

Everyone shall have an equal opportunity to apply for

civil service employment. Selection shall be based on merit

without unreasonable qualifications of age or sex. Civil ser-

vice employees, subject to dismissal for cause, have the right

to a hearing.

Disposition: Amended and tentatively adopted. See TP No. 71.

April 17 , 1973

CBRE Tentative Proposal No. 71 by Mr. Jenkins

Background: An amendment to TP No. 70.

Disposition: Action deferred.

April 17, 1973

CBRE Tentative Proposal No. 68 by Mr. Jenkins

Background: An original proposal.

Section . Freedom to Keep and Bear Arms

The freedom of each person to keep and bear arms shall

not be abridged nor shall this right every be subject to licensure,

registration, control or taxation.

Amend TP No. 70 by adding a sentence at the end thereof so

that the section would read as follows:

Section . Right to Keep and Bear Arms

A well regulated militia being necessary to the security

of a free state, the right of the people to keep and bear arms

shall not be abridged. This provision shall not prevent the

passage of laws to prohibit the carrying of concealed weapons

or otherwise to regulate reasonably the keeping and bearing of

arms. Nothing contained herein shall allow the confiscation or

special taxation of arms.

Disposition: Replaced by a substitute proposal. See TP No. 70.

Disposition: Amendment accepted by Dr. Weiss and the proposal
as amended was tentatively adopted 6-1 with 1

abstention on April 17, 1973. A motion to re-
consider was defeated.
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May 4, 1973

CBRE Tentative Proposal No. 72 by Mr. Jenkins

Background: An original proposal on the right to property.

Section . Right to Property

Every person has the right to acquire by voluntary means,

to own, to control, to enjoy, to protect, and to dispose of

private property. Private property shall not be taken or dam-

aged for public use without just compensation; adequate to

maintain the owner in equivalent financial circumstances, having

been made to, or paid into court for, the owner. No law shall

permit the taking of private property unless the public exigencies

require it. Under no circumstances shall any business enter-

prise or any of its assets be taken for the purpose of halting

competition with government enterprises. No law shall permit

the taking or damaging of equipment or supplies used in the

dissemination of ideas nor shall the intangible assets of any

business enterprise be taken. Movable property shall not be

taken except when necessary in dire emergencies to save lives,

and personal effects, money, stocks, bonds, objects of art,

books, papers, essential tools of trade, and clothing shall

never be taken, whenever an attempt is made to take private

property for a use alleged to be public, the question of whether

the contemplated use be really public shall be a judicial question,

and determined as such without regard to any legislative assertion

that the use is public. The right to trial by jury shall be

reserved to the parties.

TP No. 72 - cont.

Disposition: Amended extensively in the course of committee
debate. Mr. Jenkins proposed some amendments
himself and agreed to other proposed changes.
Tentatively adopted with amendments. See TP
No. 73.

save lives or property, and personal effects shall never be

expropriated. The issue of whether the contemplated use be

public shall be a judicial question, and determined as such

without regard to any legislative assertion that the use is

public. The right to trial by jury shall be reserved to the

parties.

Disposition: Tentatively adopted as a section of the rights
article. May 4, 1973. The comment is to
state that personal effects include money.

stocks, bonds, objects of art, books, papers,
essential tools of trade and clothing. The
comment is also to state that contraband is an
exception to the prohibition against taking
movable property. In addition the reserva-
tions of trial by jury is not intended to
interfere with the "quick-taking" statute
in that court action would take place after
the expropriation as in the present situation.
Finally, the use of the term "taking" is intended

to apply to both "expropriation" and "appropriation"
so that "appropriation" would no longer have a

special status in Louisiana law.

May 4, 1973

CBRE Tentative Proposal No. 74 by Mr. Roy

Background: A proposal based on a modification of Projet
Article I, Section 11.

Section

In all criminal prosecutions the accused shall be

precisely informed of the nature and cause of the accusation

against him and when tried by jury shall have the right to

voir dire and to challenge jurors peremptorily, the number

of jurors and challenges to be fixed by law.

Disposition: Replaced by a substitute proposal, TP No. 75.

May 4, 1973

CBRE Tentative Proposal No. 73 by Mr. Jenkins

Background: An amended version of Tentative Proposal No, 72.

Section Right to Property

Every person has the right to acquire by voluntary

means, to own, to control, to enjoy, to protect, and to dis-

pose of private property. This right is subject to the law

of forced heirship. Private property shall not be taken or

damaged for public use without just compensation previously

paid to the owner for the full extent of the loss. No law

shall permit the taking of private property unless required

by public necessity, nor shall any business enterprise or

any of its assets be taken for the purpose of operating that

enterprise or for the purpose of halting competition with

government enterprises, nor shall the intangible assets of

any business enterprise be taken. Movable property shall

not be expropriated except when necessary in emergencies to

May 4, 1973

CBRE Tentative Proposal No. 75 by Mr. Jenkins

Background: A substitute proposal for TP No. 74.

Section • Arrest

When a person has been arrested, he shall immedi-

ately be advised of his legal rights and shall soon thereafter

be informed of the nature and cause of the accusation against

him. Every person shall be entitled to assistance of counsel

at each stage of the prosecution, if he is charged with a

serious offense.

Disposition: Amended in committee debate by Messrs. Roy,
Weiss, and Jenkins and tentatively adopted.
See TP No. 76.
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May 4, 1973

CBRE Tentative Proposal No. 76 by Me ssrs. Jenkins ,

Roy, Weiss

except on his own application for a new trial or where there

is a mistrial or a motion in arrest of judgment is sustained.

Background: An amended version of TP No. 75.

Section . Rights of the Accused

When a person has been detained, he shall immediately

be advised of his legal rights. In all criminal prosecutions,

the accused shall be precisely informed of the nature and

cause of the accusation against him. At all stages of the

proceedings, every person shall be entitled to assistance of

counsel of his choice, or appointed by the court in indigent

cases if charged with a serious offense.

Disposition: Tentatively adopted as a section of the
rights article. May 4, 1973.

May 4, 1973

CBRE Tentative Proposal No. 77 by Mr. Roy

Background: A proposal based on a modification of the last
three sentences of Projet Article I, Section 10.

Section

Prosecution shall be by indictment or information,

but the legislature may provide for the prosecution of mis-

demeanors on affidavits. No person shall be held to answer

for capital crime, or felonies requiring punishment at hard

labor unless on a presentment or indictment by a Grand Jury,

except in cases arising in the militia when in actual service

in time of war or public danger or where he specifically

waives the necessity of the presentment or indictment. No

person shall be twice put in jeopardy of life or liberty for

the same offense, except on his own application for a new

trial or where there is a mistrial or a motion in arrest of

judgment is sustained

.

Disposition: Amended by Mr. Jenkins; amendments accepted by
Mr. Roy; and tentatively adopted. See TP No.
78.

May 4, 1973

CBRE Tentative Proposal No. 78 by Messrs. Jenkins
and Roy

Disposition: Tentatively adopted as a section of the rights
article. May 4, 1973 after an amended version,
TP No. 79, was rejected and an attempt to refer
the matter to the research staff was also rejected.

May 4, 1973

CBRE Tentative Proposal No. 79 by Mr. Jenkins

Background: An amended version of TP No. 78 which was not
accepted by Mr. Roy.

Initiation of Prosecution

Prosecution shall be initiated by indictment or

information, but the prosecution of misdemeanors may be

initiated by affidavit. However, no person shall be held

to answer for a capital crime unless upon indictment by a

grand jury. No person shall be twice put in jeopardy of

life or liberty for the same offense, except on his own

application for a new trial or where there is a mistrial

or a motion in arrest of judgment is sustained.

Disposition: Rejected.

May 5, 1973

CBRE Tentative Proposal No. 80 by Mr. Roy

Background: A proposal based on a modification of the first
three sentences of Projet Article I, Section 10.

Section

At all criminal prosecutions the accused shall have

the right to a speedy public trial by an impartial jury in the

parish in which the offense was committed, unless the venue

be changed by law or consent of the accused. At all stages

of the criminal proceedings including those of the Grand Jury,

he shall have the right to defend himself, to have the assist-

ance of counsel, and to have compulsory process for obtaining

witnesses in his favor. The accused in every instance shall

have the right to be confronted with the witnesses against him

and shall have the right to present his witnesses to the Grand

Jury for interrogation; furthermore, the accused shall have

the right to the transcribed testimony of these witnesses

appearing before the Grand Jury in his case.

Background: An amended version of TP No. 77 accepted by
Mr . Roy

.

Section Initiation of Prosecution

Prosecution shall be initiated by indictment or

information, but the prosecution of misdemeanors may be

initiated by affidavits. No person shall be held to answer

for capital crime, or felonies necessarily punishable by hard

labor except on indictment by a grand jury, unless he specifi-

cally waives the necessity of the indictment. No person shall

be twice put in jeopardy of life or liberty for the same offense,

Disposition: Amended during the course of committee debate
by Mr. Roy and others. Mr. Roy accepted all
amendments.

May 5, 1973

CBRE Tentative Proposal No. 81 by Mr. Roy

Background: An amended version of TP No. 80 but limited to
grand jury proceedings.

Section . Grand Jury Proceedings

At all stages of the grand jury proceedings, after

arrest, the accused shall have the right to the assistance
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of counsel while testifying; to compulsory process for present-

ing witnesses to the grand jury for Interrogation, and to any

transcribed testimony of any witnesses appear ir>>. before the

grand jury in his case.

Disposition: Tentatively adopted as a section of the rights
article. May 5, 1973, after an amendment, TP
No. 82, was rejected.

May 5, 1973

CBRE Tentative Proposal No. 82 by Dr. Weiss

Background: An amendment to TP No. 81 .-

be changed in accordance with law. No person shall be com-

pelled to give evidence against himself and all evidence

presented shall be competent, relevant, and material. The

accused shall be entitled to confront and cross-examine the

witnesses against him, to compel the attendance of witnesses,

to present a defense, and to take the stand in his own be-

half.

Disposition: Tentatively adopted as a section of the rights
article. May 4, 1973.

May 5, 1973

CBRE Tentative Proposal No. 85 by Mr. Jenkins

add the following sentence at the end, "Witnesses

before the grand juries have the right to have or

not have their testimony recorded or transcribed."

Disposition: Rejected

May 5, 1973

CBRE Tentative Proposal No. 83 by Mr. Jenkins

Background: An original proposal regarding fair trial.

Section 14. Fair Trial

Every person charged with a crime shall be entitled

to a speedy, public, and impartial trial in the parish where

the offense or an element of the offense occurred, unless venue

be changed on motion of the defendant.

Background: An original proposal on trial by jury in
criminal cases.

Section Trial by Jury

Any person charged with an offense or set of

offenses punishable by imprisonment of six months or more

may demand a trial by jury. In cases involving a crime

necessarily punishable by hard labor, the jury shall consist

of twelve persons capable of rendering a fair and impartial

verdict. All of these jurors must concur to render a verdict

in capital cases, and nine must agree in others. In cases

not necessarily punishable at hard labor, the jury may con-

sist of a smaller number of persons, all of whom must con-

cur to render a verdict.

Disposition: Amended and tentatively adopted. See TP No. 87.

No person shall be compelled to give evidence against

himself and no confession shall be used unless given voluntar-

ily. All evidence presented shall be competent, relevant, and

material, unless the accused waives this right. The accused

shall be entitled to confront and cross-examine the witnesses

against him, to present a defense, and to take the stand in his

own behalf.

May 5, 1973

CBRE Tentative Proposal No. 86 by Mr. Roy

Background: Amendment to TP No. 85 not accepted by Mr.
Jenkins.

after the words "capital cases" add the words

"or cases in which no parole or probation is

permitted"

Disposition: Adopted 4-3. See TP No. 87 regarding a minority
report.

Disposition: Amended in the course of committee debate and
tentatively adopted. See TP No. 84.

May 5, 1973

May 5, 1973

CBRE Tentative Proposal No. 84 by Mr. Jenkins

Background: An amended version of TP No. 83 resulting
from committee debate.

CBRE Tentative Proposal No. 87 by Messrs. Roy
and Jenkins

Background: Various technical amendments to TP No. 85 in-
cluding the addition of the last sentence proposed by
Mr. Roy and accepted by Mr. Jenkins.

Section Fair Trial

Every person charged with a crime shall be presumed

innocent until proven guilty, and shall be entitled to a

speedy, public, and impartial trial in the parish where the

offense or an element of the offense occured, unless venue

Section Trial by Jury

Any person charged with an offense or set of offenses

punishable by imprisonment of six months or more may demand

a trial by jury. In cases involving a crime necessarily punish-

able by hard labor, the jury shall consist of twelve persons.
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all of whom must concur to render a verdict in capital cases

or cases in which no parole or porbation is permitted, and

nine of whom must agree in others. In cases not necessarily

punishable by hard labor, the jury may consist of a smaller

number of persons, all of whom must concur to render a verdict.

The accused shall have the right to voir dire and to challenge

jurors peremptorily, the number of challenges to be fixed by

law.

Disposition: Tentatively adopted as a section of the rights
article. May 5, 1973. A minority report is
to urge deletion of the words "or cases in which
no parole or probation is permitted".

May 5, 1973

CBRE Tentative Proposal No. 90 by Messrs. Weis
and Jenkins

Background: Amendments to TP No. 88 to broaden the restoration
of rights and to improve the language. Accepted
by Dr. Weiss.

Section . Right to Humane Treatment

May 5, 1973

No person shall be subjected to torture or to cruel,

or excessive punishments or treatments, and full rights shall

be restored by termination of state or federal supervision for

any offense.

Dispostion: Tentatively adopted 7-1 as a section of the
rights article. May 5, 1973.

CBRE Tentative Proposal No. 88 by Dr. Weiss

Background: A proposal by Dr. Weiss based on the American
Convention on Human Rights, Article v and the
1972 Montana Constitution, Article n, Sec-
tion 23.

May 5, 1973

CBRE Tentative Proposal No. 91 by Mr. Roy

Background: A proposal on the right to bail based on a
modification of Projet Article I, Section 14.

Right to Humane Treatment
Section Excessive bail shall not be required,

(A) Every person has the right to have his physical,

mental, and moral integrity respected.

(B) No one shall be subjected to torture or to cruel

and unusual punishments or treatments.

(C) Accused persons shall, save in exceptional cir-

cumstances, be separated from convicted persons.

(D) Minors, while subject to criminal proceedings,

shall be separated from adults.

(E) Laws for the punishment of crime shall be found-

ed on the principles of reform and prevention. Full rights

are restored by termination of state supervision for any

offense against the state.

nor excessive fines imposed, nor cruel and unusual punishment

inflicted. All persons shall be bailable by sufficient

sureties, except the following: Persons charged with a

capital offense where the proof is evident or the presump-

tion great; persons convicted of felonies, provided that

where than a maximum sentence at hard labor is actually

imposed, bail shall be allowed pending appeal until final

judgment, at the discretion of the judge.

Disposition: Replaced by a substitute proposal. See TP
No. 92.

Disposition: Amended and tentatively adopted. See TP No. 90.

May 5, 1973

CBRE Tentative Proposal No. 92 by Mr. Jenkins
and Roy

Background: A substitute proposal for TP No. 91
May 5, 1973

CBRE Tentative Proposal No. 89

Background: Amendments to TP No.

by Messrs. Vick
and Roy

Section

delete Paragraphs A,C, D, and part of E and modify
paragraph B so that the section would read as
follows:

Right to Humane Treatment

No person shall be subjected to torture or to

cruel, unusual, or excessive punishments or treatments, and

full rights are restored by termination of state supervision

for any offense against the state.

Section Right to Bail

Excessive bail shall not be required. Before and

during trial, all persons shall be bailable by sufficient

sureties, unless charged with a capital offense and the proof

is evident and the presumption is great. After conviction and

before sentencing, persons shall be bailable if the maximum

sentence which may be imposed is less than five years and may

be bailable in the discretion of the judge if the maximum

sentence which may be imposed is greater. After sentencing and

until final judgment, persons shall be bailable if the sentence

actually imposed is less than five years and may be bailable

in the discretion of the judge if the sentence actually im-

posed is greater.

Disposition: Tentatively adopted 5-2.
Disposition: Tentatively adopted as a section of the

rights article. May 5, 1973.
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May 5, 1973

CBRE Tentative Proposal No. 93 by Mr. Roy

Background: A proposal on treason based on Projet
Article I, Section 15.

Section

Treason against the state shall consist only in

levying war against it or adhering to its enemies, giving

them aid and comfort. No person shall be convicted of

treason except on the testimony of two witnesses to the

same overt act or on his confession in open court.

May 5, 1973

CBRE Tentative Proposal No. 96 by Mr. Jenkins

Background: A substitute proposal on habeas corpus.

Section . Writ of Habeas Corpus

Sec. 9. The writ of habeas corpus shall not be

suspended.

Dispostion: Amended and then rejected. See TP No. 94. Disposition: Tentatively adopted 6-2 as a section of the
rights article, May 5, 1973.

May 5, 1973

CBRE Tentative Proposal No. 94 by Mr. Jenkins

Background: An amendment to TP No. 93 accepted by Mr. Roy.

delete "or adhering to its enemies, giving them
aid and comfort" so that the section would read
as follows:

May 5, 1973

CBRE Tentative Proposal No. 97 by Mrs. Soniat

Background: A proposal based on Projet Article I, Section 17.

Section . Right to Civilian Government

The military shall be subordinate to the civil

power.

Section Treason

Treason against the state shall consist only in

levying war against it. No person shall be convicted of

treason except on the testimony of two witnesses to the

same overt act or on his confession in open court.

Disposition: A motion to strike the entire section as
amended was defeated 3-5. A motion to
approve the section was then defeated 3-4.
It was then announced that Messrs. Stinson,
Roy, and Weiss would propose inclusion of
the section as amended in the rights article
as a minority report.

Disposition: Tentatively adopted May 5 f 1973, with the
understanding that it would be included
elsewhere in the constitution but not in
the rights article.

May 5, 1973

CBRE Tentative Proposal No. 98 by Dr. Weiss

May 5, 1973

CBRE Tentative Proposal No. 95 by Dr. Weiss

Background: A proposal on habeas corpus.

Section • Habeas Corpus

The privilege of the writ of habeas corpus shall never

be suspended except by the Legislature in the case of re-

bellion, insurrection, or invasion, when the public safety

may require it.

Background: A proposal on cultural rights.

Section: Cultural Rights

People within the state having a distinct language

or culture have the right to conserve the same. This in-

cludes the right of the people of a political subdivision

to use the language or languages of their choice in their

local schools and other public institutions. Private schools

are free to teach in any language.

Disposition: Replaced by a substitute proposal. See TP
No. 96.

Disposition: Amended during debate and adopted. See TP
No. 99.
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May 5, 1973

CBRE Tentative Proposal No. 99 by Mrs. Dunlap

Background: An amendment to TP No. 98, accepted by Dr.
Weisr .

strike the last two sentences so that the
section reads as follows:

minimum age and parental consent in the case of minors, and

restrictions on the marriage oi relatives.

Subject to reasonable minimum standards of health,

education, and welfare of the child established by law,

parents have the paramount right to rear their children in

accordance with their own convictions.

Section . Cultural Rights

People within the state having a distinct language

or culture have the right to conserve the same.

Disposition: Tentatively adopted 4-2 as a section of the
rights article on May 5, 1973.

May 5, 1973

CBRE Tentative Proposal No. 103 by Dr. Weiss

Disposition: Tentatively adopted as amended 4-3 on May 5,

1973, for inclusion as a section of the rights
article.

Background: A proposal on rights of the child based on
the 1972 Montana Constitution, Article II,
Section 15; see also CBRE Staff Memo No. 33.

May 5, 1973

CBRE Tentative Proposal No. 100 by Mr. Jenkins

Background: A proposal on unenumerated rights.

Section Rights of the Child

Persons below the age of majority may exercise all

recognized rights unless specifically precluded by laws

which enhance the protection of such persons.

Section Unenumerated Rights

The enumeration in this Constitution OI certain

rights shall not be construed to deny or disparage other

rights retained by each person.
Disposition: Rejected 1-5.

May 19, 1973

CBRE Tentative Proposal No. 104 by Dr. Weiss

Oisposition: Tentatively adopted 5-2 as a section of the
rights article after a substitute proposal
was rejected 2-4. See TP No. 101.

Background: A proposal on the title to the rights article
Motion to designate the title of the rights
article as "Declaration of Rights" .

May 5, 1973

CBRE Tentative Proposal No. 101 by Mr. Roy

Background: A substitute proposal for TP No. 100.

Section Unenumerated Rights

This enumeration of rights shall not be construed

to deny or impair other rights of the people not herein ex-

pressed.

Disposition: Tentatively adopted. May 19, 1973.

May 19, 1973

CBRE Tentative Proposal No. 105 by Dr. Weiss

Background: A proposal regarding the format of the rights
article. Motion to accept format proposed in
CBRE Staff Memo No. 40 for Article I including
proposed changes in four titles of sections.

Disposition: Rejected 2-4.
Disposition: Tentatively adopted May 19, 1973.

May 5, 1973

CBRE Tentative Proposal No. 102 by Dr. Weiss

Background: An original proposal on family rights; see
CBRE Staff Memo No. 34.

Section Rights of the Family

Laws restricting the right of an unmarried man and

woman to marry shall be limited to reasonable requirements

as to health, full consent, waiting period, registration.

May 19, 1973

CBRE Tentative Proposal No. 106 by Mr. Roy

Background: A proposal on the right to vote.

Section 20 . Right to Vote

Every citizen who is eighteen years of age and a resident

of the state and of the political subdivision in which he
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desires to qualify as an elector, shall have the right to register

and vote in that subdivision. This right may be suspended while

a person is judicially declared to be of unsound mind or is

under an order of imprisonment for conviction of a felony.

Disposition: Debated and then replaced by a substitute proposal.

May 19, 1973

CBRE Tentative Proposal No. 110 by Dr. Weiss

Background: An amendment to TP. No. 108.

After the word "resident", add the words "or domicil-

iary" -

May 19, 1973

CBRE Tentative Proposal No. 107 by Mr. Vick

Background: A substitute proposal on the right to vote.

Section 20 . Right to Vote

No person eighteen years of age or older who is a resident

of the state shall be denied the right to vote except that this

right may be suspended while a person is judicially declared to be

of unsound mind or is under an order of imprisonment for conviction

of a felony.

Disposition: Accepted by Mr. Roy, debated and adopted in amended
form. See TP No. 111.

Disposition: Accepted by Messrs. Vick and Roy and adopted.
See TP No. 111.

May 19, 1973

CBRE Tentative Proposal No. Ill by Messrs. Vick , Roy
and Weiss

Background: TP No. 107 as amended by TP Nos. 108 and 110.

Section 20 . Right to Vote

No person eighteen years of age or older who is a resident

or domiciliary of the state shall be denied the right to vote ex-

cept that this right may be suspended while a person is inter-

dicted or under an order of imprisonment for conviction of a

felony. The legislature shall enact laws providing for the

registration of voters embodying the principle of permanent

registration.

May 19, 1973

CBRE Tentative Proposal No. 108 by Mr. Roy

Background: An amendment to TP No. 107.

Section 20 Right to Vote

No person eighteen years of age or older who is a resident

of the state shall be denied the right to vote except that this

right may be suspended while a person is interdicted or under

an order of imprisonment for conviction of a felony. The legis-

lature shall enact laws providing for the registration of voters

embodying the principle of permanent registration.

Disposition: Accepted by Mr. Vick, amended further, and adopted.

See TP No. 111.

Disposition: Tentatively adopted as a section of Article I

Declaration of Rights on May 19, 1973.

May 19, 1973

CBRE Tentative Proposal No. 112 by Dr. Weiss

Background: A proposal regarding direct participation in

government

.

Section . Right to Direct Participation in Government

Everyone has the right to expect governmental agencies to

afford reasonable opportunity for citizen participation before

making major decisions as may be provided by law. No person

shall be denied the right to examine public documents or to

observe the deliberations of public bodies except in cases in

which the demand of privacy clearly exceeds the merits of public

disclosure.

May 19, 1973

CBRE Tentative Proposal No. 109 by Mr. Stinson

Background: An amendment to TP No. 108.

After the word "imprisonment", add the words "or is serving

a probation sentence"

.

Dispositon: Rejected 3-5.

Disposition: Rejected 2-6.

May 19, 1973

CBRE Tentative Proposal No. 113 by Mr. Roy

Background: A proposal regarding government competition and
monopolies introduced for Mr. Jenkins who was
absent.

Section . Prohibition of Government Competition and Monopolies

No law shall permit the operation of any government enterprise
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not already in existence if such enterprise competes directly and

substantially with a private, tax-paying enterprise, has secured

its capital assets by expropriation of private property, depends

on tax revenues to meet its operating expenses or has been granted

a legal monopoly.

May 19, 1973

CBRE Tentative Proposal No. 116 by Mr. Roy

Background: A proposal to amend the right to property section
by substituting the word "purpose" for the word
"use" as it appears in three places in the section.

Disposition: Rejected 3-3 by a roll call vote.

THE ROLL CALL

Dunlap



not be abridged. This provision shall not prevent the passage of

laws to prohibit the carrying of concealed weapons.

June 9, 197 3

CBRE Tentative Proposal No. 122 by Mr. Roy

Disposition: Tentatively adopted with one abstention on May 19,

1973.

Background: A proposal for a section entitled "Limitations
of Each Department" with staff -suggested changes
and with the exception clause at the end (for
inclusion in Article II).

May 19, 1973

CBRE Tentative Proposal No. 119 by Mr. Roy

Background: A proposal regarding two sections on distribution
of powers.

Section . Three Departments

The powers of government of the State of Louisiana shall

be divided into three distinct departments-legislative, exe-

cutive, and judicial.

Section 2. Limitations of Each Department

No one of these departments, nor any person holding

office in one of them, shall exercise power belonging to

either of the others, except as otherwise provided in this

constitution.

Disposition: Adopted without objection.

Section Limitations on Each Department

No one of these departments, nor any person holding office

in one of them, shall exercise power properly belonging to either

of the others, except in the instances hereinafter expressly

directed or permitted.

June 9, 1973

CBRE Tentative Proposal No. 123 by Mr. Roy

Background: A proposal for a section entitled "Civilian-
Military Relations" regarding distribution
of powers {for inclusion in Article II).

Disposition: Tentatively adopted on May 19, 1973.
Section 3. Civilian-Military Relations

May 19, 1973

CBRE Tentative Proposal No. 120 by Mr. Roy

Background: A proposal regarding general election provisions
in the constitution.

The military shall be subordinate to the civil power.

Disposition: Adopted without objection.

Motion that the constitution be silent on general elect-

tion provisions other than the right to vote in the "Declaration

of Rights." Details of elections are to be left to the legis-

lature.

June 9, 1973

CBRE Tentative Proposal No. 124 by Mr. Roy

Dispositon: Tentatively adopted on May 19, 1973.

Background: A proposal for a section entitled "Oath of
Office" regarding miscellaneous provisions
(for inclusion in Article II).

June 9, 197 3

CBRE Tentative Proposal No. 121 by Mr. Roy

Background: A proposal for a section entitled "Three
Departments" regarding distribution of power
with staff-suggested changes (for inclusion
in Article II)

.

Section 1. Three Departments

The powers of government of the State of Louisiana

are divided into three distinct departments— legislative,

executive, and judicial.

Section . Oath of Office

All officers before entering upon the duties of their

respective offices shall take the following oath or affirm-

ation; "I, (A B) , do solemnly swear (or affirm) that I will

support the constitution and laws of the United States and

the constitution and laws of this state and that I will faith-

fully and impartially discharge and perform all the duties

incumbent upon me as according to the best of my

ability and understanding, so help me God."

Disposition: Adopted without objection. Disposition: Adopted without objection.
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June 9, 1973

CBRE Tentative Proposal No. 125 by Mrs. Dunlap

Background: A proposal for a section entitled "State
Capital" regarding miscellaneous provisions
(for inclusion in Article II).

June 9, 1973

CBRE Tentative Proposal No. 129 by Mr. Guarisco

Background: Motion by Mr. Guarisco to delete from the new
constitution Article XIX, Section 22 which
designates Huey Long's birthday as a legal
holiday.

Section . State Capital Disposition: Adopted without objection.

The capital of Louisiana is the city of Baton Rouge. June 9, 197 3

CBRE Tentative Proposal No. 130 by Mr. Vick

Disposition: Adopted without objection.

June 9, 1973

Background: Motion by Mr. Vick to delete from the new
constitution Article XIX, Sections 23 and
24 which name certain bridges after Huey
Long and O. K. Allen.

CBRE Tentative Proposal No. 126 by Mrs. Dunlap

Background: A proposal for a section entitled "State Symbols"
a miscellaneous provision for a state flower
(for inclusion in Article II).

Disposition: Adopted with objection.

June 9, 1973

Section . State Symbols
CBRE Tentative Proposal No. 131 by Mr. Jenkins

Unless otherwise provided by law, state symbols include

the native flower of Louisiana known as the Louisiana Native

Iris (Iris Giganticaerulea, Blue Form).

Disposition: Initially adopted by a roll call vote 3-2
with 1 abstention and 4 absent. On reconsider-
ation the proposal failed 3-3 with 1 abstention
and 3 absent. The first and second votes were
as follows:

Second Vote

Yes
No
No
Absent
No
Yes
Abstention
Yes
Absent
Absent

First Vote



June 9, 1973 June 14, 1973

CBRE Tentative Proposal No. 133 by Mr. Jenkins

Background: "Right to Individual Dignity" with amendments
regarding freedom of association and quotas and
staff-suggested technical amendments.

Section 3. Right to Individual Dignity

No person shall be denied the equal protection of the

laws nor shall any law discriminate against a person in the

exercise of his rights on account of birth, race, sex, social

origin, or condition, or political or religious ideas. Noth-

ing herein shall prohibit freedom of association or permit

the imposition of quotas. Slavery and involuntary servi-

tude are prohibited, except in the latter case as a punish-

ment for crime.

Disposition : Adopted

.

June 14, 1973

CBRE Tentative Proposal No. 134 by Mr. Roy

Background: An addition to the Preamble previously adopted.

After the word "safety", insert "education" in the

Preamble.

Disposition: Adopted 6-3 after a substitute proposal was
rejected.

CBRE Tentative Proposal No. 137 by Dr. Weiss

Background: Adoption of the Preamble with substantive and
other technical amendments.

We, the people of Louisiana, grateful to Almighty God for

the civil, political, economic, and religious liberties we enjoy,

and desiring to protect individual rights to life, liberty, and

property; afford opportunity for the fullest development of the

individual; assure equality of rights; provide for the health,

safety, education, and welfare of the people; maintain a repre-

sentative and orderly government; ensure domestic tranquility;

provide for the common defense; and secure the blessings of

freedom and justice to ourselves and our posterity, do ordain

and establish this constitution.

Disposition: Adopted without objection.

June 14, 1973

CBRE Tentative Proposal No. 137a by Mr. Roy

Background: Adoption of the section on origin and purpose
of government with certain technical amendments.

Section 1 . Origin and Purpose of Government

All government, of right, originates with the people,

is founded on their will alone, and is instituted to protect the

rights of the individual and for the good of the whole. Its

only legitimate ends are to secure justice for all, preserve

peace, and promote and protect the rights, happiness, and general

welfare of the people. The rights enumerated in this article are

inalienable and shall be preserved inviolate.

June 14, 1973

CBRE Tentative Proposal No. 135 by Dr. Weiss

Background: A deletion from the Preamble previously adopted.

Delete the words "health, safety, and" from the Preamble.

Disposition: Rejected 3-6.

Disposition: Adopted.

June 14, 1973

CBRE Tentative Proposal No. 138 by Dr. Weiss

Background: A new section on the Right to Life.

Section . Right to Life

No human being shall be deprived of life intentionally,

except in execution of a judicial sentence for a capital crime

established by law.

Disposition: Rejected 2-7

.

June 14, 1973

CBRE Tentative Proposal No. 136 by Mr. Jenkins

Background: An addition to the Preamble previously adopted.

After the word "political," insert "economic," in the

Preamble.

June 14, 1973

CBRE Tentative Proposal No. 139 by Mr. Jenkins

Background: A deletion from the section on right to indi-

vidual dignity.

Delete "Nothing herein shall prohibit freedom of association

or permit the imposition of quotas".

Disposition: Adopted without objection. Disposition: Accepted.
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June 14, 1973

CBRE Tentative Proposal No. 140 by Mr. Stinson

Background: An amendment to the section on right to individual
dignity.

Substitute the word "beliefs" for "ideas" in the section

entitled "Right to Individual Dignity".

Disposition: Rejected 1-6.

June 14, 1973

CBRE Tentative Proposal No. 141 by Mr. Jenkins

Background: An amendment to the title of the section on rights
of the family.

Change the title from "Rights of the Family" to "Right

to Marry and Rear Children".

Disposition: Replaced by a substitute proposal.

June 14, 1973

CBRE Tentative Proposal No. 142 by Mr. Vick

Background: A substitute proposal to delete the section on
Rights of the Family entirely.

Disposition: Adopted 6-3. Delegates Jenkins, Stinson, and
Weiss are to make the section the subject of
a minority report.

June 14 , 1973

CBRE Tentative Proposal No. 143 by Mr. Jenkins

Background: A revision to the section on right to property
previously adopted.

Section 4. Right to Property

Every person has the right to acquire by volun-

tary means, to own, to control, to enjoy, to protect, and to

dispose of private property. This right is subject to the

reasonable exercise of the police power and to the law of forced

heirship. Property shall not be taken or damaged except for a

public and necessary purpose and with just compensation previ-

ously paid to the owner or into court for his benefit. The

owner shall be compensated to the full extent of his loss and

has the right to a trial by jury to determine such compensation.

No business enterprise or any of its assets shall be taken for

the purpose of operating that enterprise or for the purpose of

halting competition with government enterprises, nor shall the

intangible assets of any business enterprise be taken. Unattached

movable property shall not be expropriated except when necessary

in emergencies to save lives or property, and personal effects,

other than contraband, shall never be taken. The issue of

whether the contemplated purpose be public and necessary shall

be a judicial question, and determined as such without regard

to any legislative assertion.

Disposition : Adopted 9-0

.

June 14, 1973

CBRE Tentative Proposal No. 144 by Mr. Jenkins

Background: An amendment to the section on the right to privacy.

Delete "person, communications, houses, papers, and other

possessions" and insert in lieu thereof "person, property,

communications, houses, papers, and effects".

June 14, 1973

CBRE Tentative Proposal No. 145 by Mr. Jenkins

Background: A revision of the section of freedom from military
intrusion.

Section 6. Freedom from Intrusion

No person shall be quartered in any house

without the consent of the owner or lawful occupant.

Disposition: Adopted 4-2 with 1 abstention.

June 14, 1973

CBRE Tentative Proposal No. 146 by Mr. Jenkins

Background: An amendment to the section on freedom from
discrimination.

Delete "prohibit" and insert in lieu thereof "impair"

.

Disposition : Adopted

.

June 14, 1973

CBRE Tentative Proposal No. 147 by Mr. Jenkins

Background: An amendment to the section on freedom of ex-
pression-

After the word "information" insert the following phrase

", being responsible for the abuse of that liberty".

Disposition: Adopted.

June 14, 1973

CBRE Tentative Proposal No. 148 by Mr. Vick

Background: A revision of the section on freedom of religion.

Section 10. Freedom of Religion

No law shall be enacted respecting an es-

tablishment of religion or prohibiting the free exercise thereof.

Disposition: Adopted 6-3 after a substitute proposal was defeated.
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June 14, 1973

CBRE Tentative Proposal No. 149 by Mr. Jenkins

Background: A substitute proposal for TP No. 148.

Section 10. Freedom of Religion

Every person has the natural right to worship

God according to the dictates of his own conscience. No law

shall be enacted respecting an establishment of religion or

prohibiting the free exercise thereof; and no preference shall

be given to, or any discrimination made against any church, sect,

or creed of religion or any form of religious faith or worship.

June 14, 1973

CBRE Tentative Proposal No. 150 by Mr. Jenkins

Background: A revision of the section on freedom of assembly
and movement.

Section 11. Freedom of Assembly and Movement

No law shall impair the right of every person

to assemble peaceably, to petition government for a redress of

grievances, to travel freely within the state, and to enter and

leave the state. Nothing herein shall prohibit quarantines or

restrict the authority of the state to supervise persons sub-

ject to parole or probation.

Disposition: Adopted.

June 14, 1973

CBRE Tentative Proposal No. 151 by Mr. Jenkins

Background: A slight revision of the section on rights of the
accused.

by hard labor, except on indictment by a grand jury. No person

shall be twice placed in jeopardy for the same offense, except

on his own application for a new trial or where there is a mis-

trial or a motion in arrest of judgment is sustained.

Disposition: Adopted.

June 14, 1973

CBRE Tentative Proposal No. 153 by Mr. Roy_

Background: Adoption of the section on grand jury proceed-
ings without change but as Section 14 instead
of Section 15.

Disposition: Adopted.

June 14, 1973

CBRE Tentative Proposal No. 154 by Mr. Roy

Background: A revision of the section on fair trial .

Section 15. Fair Trial

Every person charged with a crime shall be presumed

innocent until proven guilty, and shall be entitled to a

speedy, public, and impartial trial in the parish where the

offense or an element of the offense occurred, unless venue

be changed in accordance with law. No person shall be com-

pelled to give evidence against himself. An accused shall be

entitled to confront and cross-examine the witnesses against

him, to compel the attendance of witnesses, to present a defense,

and to take the stand in his own behalf.

Section 12. Rights of the Accused

When a person has been detained, he shall immediately be

advised of his legal rights and the reason for his detention.

In all criminal prosecutions, the accused shall be precisely

informed of the nature and cause of the accusation against him.

At all stages of the proceedings, every person shall be entitled

to assistance of counsel of his choice, or appointed by the court

in indigent cases if charged with a serious offense.

Disposition : Adopted

.

June 14, 1973

CBRE Tentative Proposal No. 152 by Mr. Jenkins

Background: A revision of the section on initiation of
prosecution.

Section 13. Initiation of Prosecution

Prosecution of felonies shall be initiated by indict-

ment or information, provided that no person shall be held to

answer for a capital crime or a felony necessarily punishable

June 14, 1973

CBRE Tentative Proposal No. 155 by Mr. Roy

Background: A revision of the section on trial by jury in
criminal cases.

Section 16. Tr ial by Jury in Criminal Cases

Any person charged with an offense or set of offenses

punishable by imprisonment of more than six months may demand

a trial by jury. In cases involving a crime necessarily

punishable by hard labor, the jury shall consist of twelve

persons, all of whom must concur to render a verdict in capital

cases or cases in which no parole or probation is permitted,

and ten of whom must agree in others. In cases not necessarily

punishable by hard labor, the jury may consist of a smaller

number of persons, all of whom must concur to render a verdict.

The accused shall have the right to voir dire and to challenge

jurors peremptorily.

Disposition: Adopted with objection.
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June 14 , 1973

CBRE Tentative Proposal No. 156 by Mr. Jenkins

Background: A revision of the section on right to bail.

Section 17. Right to Bail

Excessive bail shall not be required. Before and

during trial, a person shall be bailable by sufficient sureties,

unless charged with a capital offense and the proof is evident

and the presumption great. After conviction and before sen-

tencing, a person shall be bailable if the maximum sentence

which may be imposed is less than five years and, the judge

may grant bail if the maximum sentence which may be imposed

is greater. After sentencing and until final judgment, persons

shall be bailable if the sentence actually imposed is less than

five years, and the judge may grant bail if the sentence

actually imposed is greater.

Disposition: Adopted.

June 14, 1973

CBRE Tentative Proposal No. 157 by Mr. Jenkins

Background: Adoption of the section on right to humane treat-
ment without change but as Section 18 instead of
Section 19.

June 14, 1973

CBRE Tentative Proposal No. 160 by Mr. Roy

Background: Adoption of the section on right to vote.

Section 19. Right to Vote

No person eighteen years of age or older who is a

resident or domiciliary of the state shall be denied the right

to register and to vote, except that this right may be suspended

while a person is judicially committed and institutionalized,

or under an order of imprisonment for conviction of a felony.

Disposition: Adopted 8-1.

June 14, 1973

CBRE Tentative Proposal No. 161 by Mr. Jenkins

Background: A revision of the section on the right to keep
and bear arms.

Section 20. Right to Keep and Bear Arms

The right to keep and bear arms and ammunition shall

not be abridged. This provision shall not prevent the passage

of laws to prohibit the carrying of concealed weapons, but in

other cases, personal arms shall not be subject to confiscation

or special taxation.

Disposition: Adopted 6-3 after an amendment, TP No. 162 was

added to it.

Disposition : Adopted

.

June 14, 1973

CBRE Tentative Proposal No. 158 by Mr. Roy_

Background: An amendment to the section on the right to vote.

Delete the word "interdicted" and insert in lieu thereof

the words "judicially committed".

June 14, 1973

CBRE Tentative Proposal No. 162 by Mr. Vick

Background: An amendment to TP NO. 161 on bearing arms.

Delete the word "The" at the beginning of the section

on bearing arms and add , in lieu thereof, the words, "Subject

to the police power, the"-

Disposition: Adopted 5-4 after a substitute proposal by

Mr. Roy (See TP No. 163) was defeated.

June 14, 1973

Disposition: Adopted 7-1.

June 14, 1973

CBRE Tentative Proposal No. 159 by Mr. Wall

Background: An amendment to the section on the right to vote.

After the words "judicially committed*' add the words "and

institutionalized,

.

CBRE Tentative Proposal No. 163 by Mr. Roy

Background: A substitute proposal to TP No. 161 to keep the
section on bearing arms as originally drafted.

Section 20. Right to Keep and Bear Arms

A well-regulated militia being necessary to the security

of a free state, the right of the people to keep and bear arms

shall not be abridged. This provision shall not prevent the

passage of laws to prohibit the carrying of concealed weapons.

Disposition: Adopted 8-1.

Disposition: Defeated 4-4. The section is to be made the sub-

ject of a minority report.
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June 14, 1973

CBRE Tentative Proposal No. 164 by Mr. Vick

Background: A proposal to delete the section on cultural rights.

Disposition: Adopted 6-3.

June 14, 1973

CBRE Tentative Proposal No. 165 by Mr. Jenkins

Background: A proposal to adopt the section on habeas corpus.

Section 21. Writ of Habeas Corpus

The writ of habeas corpus shall not be suspended.

June 14, 1973

CBRE Tentative Proposal No. 166 by Mr. Jenkins

Background: A proposal to adopt the section on access to courts
with certain technical amendments.

Section 22. Access to Courts

All courts shall be open, and every person shall have

an adequate remedy by due process of law and justice, administered

without denial, partiality, or unreasonable delay for actual or

threatened injury to him in his person, property, reputation,

or other rights. Neither the state, its political subdivisions,

nor any private person shall be immune from suit or liability.

Dispos ition : Adopted

.

June 14, 1973

CBRE Tentative Proposal No. 167 by Mr. Jenkins

Background: A proposal to adopt the section on prohibited
laws without change.

Section 23. Prohibited Laws

No bill of attainder, ex post facto law, or law im-

pairing the obligation of contracts shall be enacted.

Disposition : Adopted

.

June 14, 1973

CBRE Tentative Proposal No. 168 by Dr. Weiss

Background: A proposal to adopt a section on right to direct
participation for inclusion in the "Declaration
of Rights".

Section Right to Direct Participation

No person shall be denied the right to observe the

deliberations of public bodies and examine public documents

except in cases established by law in which the demands of

privacy exceed the merits of public disclosure.

June 14, 1973

CBRE Tentative Proposal No. 169 by Messrs. Roy and Guarisco

Background: A proposal to revise the section on trial by jury
in civil cases.

Section 8. Trial by Jury in Civil Cases

In all civil cases, except summary, domestic, and

adoption cases, the right to trial by jury shall not be abridged.

No fact determined by a judge or jury shall be reexamined on

appeal. Determination of facts by an administrative body shall

be subject to review.

Disposition: Adopted 5-2 with 2 abstentions after a motion to
defer action was defeated 3-6.

June 14, 1973

CBRE Tentative Proposal No. 170 by Mr. Jenkins

Background: A proposal to adopt the section on unenumerated
rights.

Section 24. Unenumerated Rights

The enumeration in this constitution of certain rights

shall not be construed to deny or disparage other rights retained

by each person.

Disposition: Adopted.

June 14, 1973

CBRE Tentative Proposal No. 171 by Mr. Jenkins

Background: A proposal to add a new "Section 24. Freedom of
Commerce" and renumber the previous section as
"Section 25. Unenumerated Rights".

Section 24. Freedom of Commerce

No law shall impair freedom of commerce by arbitrarily

limiting the practice of any occupation to a certain class of

persons, by controlling the production or distribution of goods,

by dictating the quality or price of products, or by requiring

any business to open or close at a given time, except that the

legislature may enact reasonable laws regulating commerce when

necessary to protect the public health and safety.

Disposition: Adopted 5-2 with 1 abstention.

June 14, 1973

CBRE Tentative Proposal No. 172 by Mr. Roy

Background: A proposal to adopt TP No. 168 but for inclusion
in general governmental provisions rather than in

the declaration of rights.

Disposition: Defeated 3-5. Disposition: Adopted unanimously.
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June 14, 1973

CBRE Tentative Proposal No. 173 by Mr. Jenkins

Background: A proposal to adopt a series of sections on the
initiative for inclusion under general govern-
mental provisions.

Disposition: Adopted in principle with the understanding that
the proposal would be reviewed with the secretary
of state and redrafted before final approval.

June 22, 1973

CBRE Tentative Proposal No. 174 by Mr. Jenkins

Background: A proposal to adopt Sections 4 through 10 on
the initiative in the proposed committee pro-
posal entitled "Article II. General Governmental
Provisions" and identified as CC-1012 with Sources
and Comments

.

June 22, 1973

CBRE Tentative Proposal No. 177 by Dr. Weiss

Background: A proposal to include a section on cultural rights
as a minority proposal as follows:

Section . Cultural Rights

People within the state having a distinct language or

culture have the right to conserve the same.

Disposition: Delegates Weiss, Stinson, and Dunlap are to pro-
pose the above as a minority report.

June 22, 1973

CBRE Tentative Proposal No. 178 by Mr. Roy

Background: After a motion to reconsider the section on the
right to keep arms was adopted, Mr. Roy proposed
the following as a substitute section.

Disposition: Adopted without change.

June 22, 1973

CBRE Tentative Proposal No. 175 by Mr. Jenkins

Background: A proposal to adopt the entire committee pro-
posal entitled "Article II. General Governmental
Provisions" identified as CC-1012 with Sources
and Comments

.

Disposition: Adopted without change.

June 22, 1973

CBRE Tentative Proposal No. 176 by Mr. Jenkins

Background: A proposal to adopt the section on freedom of
expression and freedom of commerce with technical
amendments as follows:

Section 9. Freedom of Expression

No law shall abridge the freedom of every person to

speak, write, publish, photograph, illustrate, or broadcast

on any subject or to gather, receive, or transmit knowledge or

information, but each person shall be responsible for the abuse

of that liberty; nor shall such activities ever be subject to

censorship, licensure, registration, control, or special taxation.

Section 20. Right to Keep and Bear Arms

A well-regulated militia is necessary to the security

of a free state. The right of the people to keep and bear arms

shall not be abridged but this provision shall not prevent the

passage of laws to prohibit the carrying of concealed weapons.

Disposition: Adopted with amendments. See TP No. 185.

June 22, 1973

CBRE Tentative Proposal No. 179 by Mr. Jenkins

Background: An amendment to TP No. 178.

Delete the first sentence in TP No. 178.

Disposition: Rejected 4-4.

June 22, 1973

CBRE Tentative Proposal No. 180 by Mr. Jenkins

Background: An amendment to TP No. 178.

Delete the words "of the people" in the second sentence of

of TP No. 178.

Disposition: Rejected 4-4.

Section 24. Freedom of Commerce

No law shall impair the right of every person to engage in

commerce by arbitrarily limiting the practice of any occupation

to a certain class of persons, by controlling the production or

distribution of goods, by dictating the quality or price of pro-

ducts, or by requiring any business to open or close at a given

time, except that the legislature may enact reasonable laws regu-

lating commerce when necessary to protect the public health and

safety.

Disposition: Adopted.

June 22, 1973

CBRE Tentative Proposal No. 181 by Mr. Jenkins

Background: Amendments to TP No. 178.

Delete "the people" in the second sentence of TP No. 178

and insert in lieu thereof "each person".

After the word "arms" in the second sentence of TP No.

178, add the words "and ammunition".

Disposition: Accepted by Mr. Roy.
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June 22, 1973

CBRE Tentative Proposal No. 182 by Mr. Jenkins

Background: An amendment to TP No. 178.

Delete the period at the end of the second sentence of TP

No. 178 and insert in lieu thereof ", but in other cases,

personal arras and ammunition shall not be subject to confis-

cation or special taxation."

Disposition: Rejected 4-4.

June 22, 1973

CBRE Tentative Proposal No. 183 by Mr. Jenkins

Background: An amendment to TP No. 178.

Delete the period at the end of the second sentence of TP

No. 178 and insert in lieu thereof ", but in other cases, hand-

guns and rifles shall not be subject to confiscation or special

taxation.

"

Disposition: Rejected 2-7 by a roll call vote.

THE ROLL CALL

Dunlap



July 12, 1973

CBRE Tentative Proposal No. 189 by Mr. Jenkins

Background: A proposal on free elections for an
elections article.

Section Free Elections

Elections shall be free and fairly conducted.

No power, civil or military, shall ever interfere to

prevent the free exercise of the right of suffrage.

Disposition: Adopted with amendments.

July 12, 1973

CBRE Tentative Proposal No. 190 by Mr. Roy

Background: An amendment to TP No. 189-

Delete "free" and insert in lieu thereof "freely"
and delete "Power, civil or military" and insert
in lieu thereof "law".

Disposition: Adopted 6-1.

July 12, 1973

CBRE Tentative Proposal No. 191 by Mr. Guarisco

Background: An amendment to TP No. 189.

Delete "to prevent" and insert in lieu thereof
"with".

Disposition: Adopted without objection.

July 12, 1973

CBRE Tentative Proposal No. 192 by Dr. Weiss

Background: A substitute proposal for TP No. 189 as
amended

.

Section . Election Laws

The legislature shall establish procedures for

the conduct of elections, including provisions to

facilitate registration and voting, protect the inte-

grity of the voting process, preserve secrecy of voting,

and permit absentee voting.

Disposition: Rejected 1-7

.

July 12, 1973

CBRE Tentative Proposal No. 193 by Mr. Jenkins

Background: TP No. 189 as amended on free elections.

Section • Free Elections

Elections shall be freely and fairly conducted.

No law shall ever interfere with the free exercise

of the right of suffrage.

Disposition: Adopted 7-1

.

July 12, 1973

CBRE Tentative Proposal No. 194 by Mr. Vick

Background: A motion to delete a proposal on personal
application and identity.

Section . Personal Application and Identity

Every person must personally appear and be able to

establish that he is the identical person whom he repre-

sents himself to be when applying for registration, when

presenting himself at the polls for the purpose of voting,

and when qualifying to run for any office. There shall be

no voting by proxy, nor shall any person be allowed to

vote in any elections who has not registered at least

thirty day* prior thereto.

Disposition: Proposal was deleted by a vote of 6-2.

July 12, 1973

CBRE Tentative Proposal No. 195 by Mr. Jenkins

Background: A proposal on residence for voting purposes.

Section . Residence

No person shall be deemed to have gained a residence

by reason of his presence or to have lost it by reason of

his absence while employed in the service of the United

' States or of the State of Louisiana or while engaged in

the navigation of any body of water or while a student of

any institution of learning.

Disposition: Replaced by a substitute proposal.

July 12, 1973

CBRE Tentative Proposal No. 196 by Mr. Roy

Background: A substitute proposal on residence for
voting purposes.

Section . Residence for Voting Purposes

For the purpose of voting, no person shall be deemed

to have lost a bona fide residence by his absence while

engaged in any employment, either civil or military, or

while studying or visiting away from his voting district.

Spouses, children, and dependents living with or accom-

panying these persons shall have the same status.

Disposition: Amended and subsequently adopted

.

July 12, 1973

CBRE Tentative Proposal No. 197 by Mr. Vick

Background: An amendment to TP No. 196-

Delete the last sentence.

Disposition: Amendment accepted by Mr. Roy.
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July 12, 1973

CBRE Tentative Proposal No. 198 by Mr. Stmson

Background: An amendment to TP No. 196.

After the words "or military," add the words

"or as a member of the armed forces of the United States"

Disposition: Rejected 3-5

.

July 12, 1973

CBRE Tentative Proposal No. 199 by Mr. Guarisco

Background: An amendment to TP No. 196.

Delete "For the purpose of voting, no person"

and insert in lieu thereof "no elector" so that the

section would read:

Section 2 . Residence for Voting Purposes

No elector shall be deemed to have lost a bona

fide residence by his absence while engaged in any

employment, either civil or military, or while study-

ing or visiting away from his voting district.

Disposition: Section adopted as amended.

July 12, 1973

CBRE Tentative Proposal No. 200 by Mr. Jenkins

Background : A proposal on denial of registration and
removal of n ante s .

Section . Denial of Registration and Removal of
Names

Any person who may be denied registration shall have

the right to apply for relief to the district court, which

shall try the cause before a jury, giving it preference

over all other cases. The verdict shall be final, except

in case of a mistrial, and no court shall txeicifc the

right of review. Any elector shall also have the authority

to apply to the district court to have stricken from the

registration rolls any names placed or standing thereon

illegally. This cause shall be tried as in the case of

denial of registration. All applications authorized herein

shall be without cost.

Disposition: Replaced by a substitute proposal.

July 12, 1973

CBRE Tentative Proposal No. 201 by Mr. Roy

Background: A substitute proposal for TP No. 200.

Section . Denial of Registration and Removal of
Names

from it any names placed or standing thereon illegally.

This cause shall be tried as in the case of denial of

registration.

Disposition: Adopted 5-3 after an amendment to delete
the last two sentences was rejected.
See TP No. 202.

July 12, 1973

CBRE Tentative Proposal No. 202 by Mr. Vick

Background: An amendment to TP No. 201.

Delete the last two sentences

.

Disposition: Rejected 3-4.

July 12, 1973

CBRE Tentative Proposal No. 203 by Messrs Jenkins and Roy

Background: A proposal on registrars of voters.

Section - Registrars of Voters

There shall be a registrar of voters for each parish

in the state who shall be appointed by the governing

authority of the parish for a fixed term, commissioned by

the governor, and provide such bond and receive such com-

pensation as may be determined by the legislature. No

person shall serve as registrar of voters after having

qualified for any elective office.

Disposition: Adopted without opposition.

July 18, 1973

CBRE Tentative Proposal No. 204 by Mr. Jenkins

Background: A proposal on political parties.

Section 5. Political Parties

No law shall impair the right of each person to organize,

join, support, or oppose any political party or political

organization, or to support or oppose any candidate or proposition.

Disposition: Adopted without opposition and subsequently amended by

changing the word "impair" to "deny". See TP No.
205.

July 18, 1973

CBRE Tentative Proposal No. 205 by Mr. Roy^

Background: An amendment to TP No. 204.

A person denied registration shall have the right

to apply for relief to the district court, which case

shall have preference over all other cases. Any elector

may challenge the registration roll and have stricken

change the word "impair" to "deny"

Disposition: Adopted without opposition.
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July 18, 1973

CBRE Tentative Proposal No. 2 06 by Mr. Jenkins

Background: A proposal on Residency of Officeholders.

Section 6 . Residency of Officeholders

No person shall be eligible to any office who is not a

duly qualified elector of the state and of the election district

wherein the functions of said office are to be performed.

Whenever any officer may change his residence from the election

district, the office shall thereby be vacated, any declaration

of retention of residency notwithstanding.

July 18, 1973

CBRE Tentative Proposal No. 210 by Mr. Jenkins

Background: An amendment to TP No. 209.

Section 6. Qualifications for Holding Office

No qualified elector shall be denied the right to run

as a candidate for any public office within the election

district in which he is registered except as otherwise pro-

vided by this constitution.

Disposition: Rejected 3-5.

Disposition: Replaced by a substitute motion to delete.
See TP No. 207.

July 18, 1973

CBRE Tentative Proposal No. 207 by Mr. Guarisco

Background: A motion to delete the Jenkins proposal on
Residency of Officeholders.

July 18, 1973

CBRE Tentative Proposal No. 211 by Mr. Guarisco

Background: A motion to delete the section on qualifications
for holding office.

Disposition: Adopted without opposition-.

Disposition: Adopted 6-2.

July 18, 1973

CBRE Tentative Proposal No. 208 by Mr. Roy

Background: A new proposal on Residency of Officeholders.

Section 6. Residency of Officeholders

No person may seek or hold office who is not an elector

of the election district where the functions of the office

are performed.

Disposition: Rejected 2-6.

July 18, 1973

CBRE Tentative Proposal No. 212 by Mr. Jenkins

Background: A proposal on Secret Ballot.

Section 6. Secret Ballot

All voting shall be by secret ballot, and the ballots

cast shall be publicly counted and preserved inviolate until

any election contests have been settled.

Disposition: Adopted without opposition.

July 18, 1973

CBRE Tentative Proposal No. 209 by Mr. Roy

Background: A proposal on qualifications for holding office.

Section 6. Qualifications for Holding Office

No qualified elector who may vote for a legislative

office shall be denied the right to be a candidate for such

office.

July 19, 1973

CBRE Tentative Proposal No. 213 by Mr. Jenkins

Background: A proposal on Vote Required for Election.

Section 7. Vote Required for Election

No person shall be elected to any public office unless

he has received the highest number of votes cast for that

office.

Disposition: Rejected 3-5 after an amendment (See TP No. 210)
was also rejected.
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July 19, 1973

CBRE Tentative Proposal No. 214 by Mr. Jenkins

Background: A proposal on Privilege from Arrest.

Section 8. Privilege from Arrest

Qualified electors shall be privileged from arrest during

their attendance at elections and in going to and returning

from the same, in all cases except felony, breach of the

peace, or election fraud.

Disposition: Adopted 6-3.

July 19, 1973

CBRE Tentative Proposal No. 215 by Mr. Jenkins

Background: A proposal on voting commissioners.

Section 9. Commissioners

Every candidate for public office shall be entitled to

nominate any elector to serve as a commissioner for each

precinct within the election district. The commissioners

in each precinct shall be chosen by lot and in public by the

clerk of court from among those nominated, in a manner provided

by law. The legislature shall provide a plan to insure fair-

ness in the selection of commissioners for any election in

which there are no candidates for office. No person shall

serve as a commissioner who holds any public office or is a

candidate for same.

Disposition: Replaced by a substitute proposal. See TP No.
216.

July 19, 1973

CBRE Tentative Proposal No. 216 by Delegates Vick and Dunlap

Background: A proposal on commissioners and poll watchers

in substitution of two sections from the Jenkins

draft.

Section 9. Commissioners and Poll Watchers

The legislature shall provide for the selection of

issioners and poll watchers at every election.

No public funds shall be expended to urge any elector

to vote for or against any candidate for office or to vote

for or against any proposition on an election ballot, nor

shall public funds be appropriated to any candidate, political

party, or political organization.

Disposition: Replaced by a motion to delete. See TP No. 218

July 19, 1973

CBRE Tentative Proposal No. 218 by Mr. Vick

Background: A motion to delete the Jenkins proposal on
Interference in Elections.

Disposition: Adopted 5-4 with one abstention.

July 26, 1973

CBRE Tentative Proposal No. 219 by Mr. Jenkins

Background: A revision of a section previously adopted
on privilege from arrest.

Section . Privilege from Arrest

Every qualified elector shall be privileged from arrest

in going to and returning from voting and while exercising

the right to vote in all cases except felony or breach of the

peace.

Disposition: Adopted unanimously.

July 26, 1973

CBRE Tentative Proposal No. 220 by Mr. Jenkins

Background: A proposal on property tax elections.

Section . Property Tax Elections

No new ad valorem property taxes may be levied or bonds

issued based on such new taxes unless a majority of the

electors who pay ad valorem property taxes and who vote in

an election approve the tax or bond issue in both number

and assessed valuation. If the foregoing is held invalid

for any reason, then no new ad valorem property taxes may be

levied or bonds issued based on such new taxes.

Disposition: Adopted 7-2.
Disposition: Rejected by a motion to delete. See TP No. 221.

July 19, 1973

CBRE Tentative Proposal No. 217 by Mr. Jenkins

•ckground: A proposal on Interference in Elections.

July 26, 1973

CBRE Tentative Proposal No. 221 by Mr. Roy

Background: A motion to delete the section on property tax
elections proposed in TP No. 220.

Section Interference in Elections Disposition: Motion approved 5-3.
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July 26, 1973

CBRE Tentative Proposal No. 222 by Mr. Jenkins

Background: A substitute proposal for property tax elections.

Section . Property Tax Elections

No new ad valorem property taxes may be levied or bonds

issued on such new taxes unless two-thirds of those who vote

in an election approve the tax or bond issue.

July 27, 1973

CBRE Tentative Proposal No. 226 by Mr. Roy

Background: An amendment to TP No. 224.

after the word "register" delete the word "or" and

insert lieu thereof the word "and"

Disposition: Adopted 4-3.

Disposition: Rejected 4-4. Delegates Jenkins, Dunlap and
Stinson agreed to propose it as a minority report.

July 26, 1973

CBRE Tentative Proposal No. 223 by Mr. Jenkins

Background: A proposal on election returns.

Section Election Returns

Returns of elections for all civil officers who are to be

commissioned by the governor shall be made to the secretary

of state unless otherwise provided in this constitution.

July 27, 1973

CBRE 'Tentative Proposal No. 227 by Mr. Jenkins

Background: An amendment to TP No. 224 as amended by TP No.
226.

delete the words "register and vote" and insert in lieu

thereof the words "vote or register with the specific intent

to vote"

Disposition: Rejected 3-4.

Disposition: Adopted unanimously.

July 27, 1973

CBRE Tentative Proposal No. 224 by Mr. Jenkins

Background: A proposal on election fraud.

Section 11- Election Fraud

No person shall register or vote in more than one place nor offer

or receive anything of value in exchange for a vote nor engage

in any other form of election fraud. The legislature shall

enact laws to suppress such activities, and penalties in such

cases may include disfranchisement of violators and the pro-

hibition against holding office for a period not to exceed

five years.

Disposition: Adopted in amended form. See TP No. 228.

July 27, 1973

CBRE Tentative Proposal No. 225 by Mr. Roy

Background: An amendment to TP No. 224.

delete ", and penalties in such cases may include dis-

franchisement of violators and the prohibition against holding office

for a period not to exceed five years"

July 27, 1973

CBRE Tentative Proposal No. 228 by Mr. Roy

Background: Motion to adopt the section on election fraud as
amended.

Section Election Fraud

No person shall register and vote in more than one place

nor offer or receive anything of value in exchange for a vote

nor engage in any other form of election fraud. The legislature

shall enact laws to suppress such activities, and penalties in

such cases may include disfranchisement of violators and the

prohibition against holding office 'for a period not to exceed

five years.

Disposition: Adopted 4-2.

July 27, 1973

CBRE Tentative Proposal No. 229 by Mr. Jenkins

Background: A proposal an election contests.

Section . Election Contests

The legislature shall provide by law for the judicial

determination of contested elections of all public officers.

Disposition: Rejected 3-4.
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July 27, 1973

CBRE Tentative Proposal No. 230 by Mr. Jenkins

Background: A proposal on interference in elections.

Section . Interference in Elections

No public funds shall be expended to urge any elector to

vote for or against any candidate for office, nor shall public

funds be appropriated to any candidate or political organization.

the secretary of state shall cause the same to be published in

the official journal of each parish once within not less than

thirty nor more than sixty days preceding the next election for

representatives in the legislature or congress. If a majority

of the electors voting thereon shall vote for the proposed

amendment, then it shall become a part of this constitution,

effective twenty days after the issuance of the governor's

proclamation.

Disposition: Adopted unanimously.

Disposition: Adopted unanimously.

July 27, 1973

CBRE Tentative Proposal No. 231 by Messrs. Jenkins and Roy

Background: A proposal on candidacy for public office.

Section . Candidacy for Public Office

No qualified elector shall be denied the right to seek public office

within an election district in which he is registered except

as otherwise provided in this constitution.

August 7, 1973

CBRE Tentative Proposal No. 234 by Mr. Jenkins

Background: A proposed paragraph (B) for a section on
constitutional amendments.

(B) However, no proposed amendment affecting five or

fewer parishes, municipalities or special districts shall be

adopted and become a part of this constitution unless a

majority of the electors voting thereon in the state and also

a majority, in the aggregate, of the electors in the affected

areas shall vote in favor of the adoption of the proposed

amendment.

Disposition: Adopted unanimously.

July 27, 1973

CBRE Tentative Proposal No. 232 by Dr. Weiss

Background: A proposal on periodic elections.

Section . Periodic Elections

Elections shall be held perodically as provided by law.

No state or local official other than as provided in this

constitution shall be elected for a term exceeding four years.

Disposition: After sentiment was expressed in favor of the section

in principle, the research staff was directed to
provide a better text as well as background on

such a provision.

August 7, 1973

CBRE Tentative Proposal No. 233 by Mr. Jenkins

Background: A proposed paragraph (A) for a section on con-
stitutional amendments.

Section 1. Amendments

(A) Propositions for amending this constitution may be

introduced by joint resolution at any session of the legislature.

If two-thirds of the members elected to each house shall have

concurred therein, pursuant to all the procedures and formalities

required for passage of a bill except submission to the governor.

Disposition: Adopted unanimously.

August 7, 1973

CBRE Tentative Proposal No. 235 by Mr. Roy

Background: A revision of paragraph (A) after the committee
agreed to reconsider its vote on TP No. 233.

Section 1. Amendments

(A) Propositions for amending this constitution may be

introduced by joint resolution at any session of the legislature.

If two-thirds of the members elected to each house shall have

concurred therein, pursuant to all the procedures and formalities

required for passage of a bill except submission to the governor,

the secretary of state shall cause the same to be published in

the official journal of each parish once within not less than

thirty nor more than sixty days preceding the next election

for representatives in the legislature or Congress. The results

of the election shall be promulgated by the secretary of state.

Disposition: Adopted unanimously.

August 7 , 1973

CBRE Tentative Proposal No. 236 by Mr. Roy

Background: A revision of paragraph (B) after the committee
agreed to reconsider its vote on TP No. 234.

(B) If a majority of the electors voting thereon shall

vote for the proposed amendment, then it shall become a part
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of this constitution, effective twenty days after the issuance

of the governor's proclamation; unless the amendment otherwise

provides. However, no proposed amendment affecting five or

fewer parishes, municipalities, or special districts shall be

adopted and become a part of this constitution unless a majority

of the electors voting thereon in the state and also a majority,

in the aggregate, of the electors in the affected areas shall

vote in favor of the adoption of the proposed amendment.

Disposition: Adopted without objection.

August 1 , 197 3

CBRE Tentative Proposal No. 237 by Mr. Jenkins

Background: A proposed paragraph {C) for a section on
constitutional amendments.

(C) When more than one amendment is submitted at the

same election, each of them shall be submitted so as to enable

the electors to vote on them separately. The proposal shall

be confined to one object and may set forth the entire article

or articles to be revised or only the sections or other sub-

divisions which are to be added or in which a change is to

be made; provided that a section or other subdivision may be

repealed by reference. The proposition shall have a title

containing a brief summary of the changes proposed.

Disposition: Adopted without objection.

August 7 , 1973

CBRE Tentative Proposal No. 238 by Mr. Jenkins

Background: A proposed section on constitutional conventions
called by the legislature.

Section 2. Convention Called by Legislature

Whenever two-thirds of the members elected to each house

shall deem it necessary to revise this constitution, they

shall recommend to the electors to vote at the next election

for representatives to the legislature or Congress for or

against a convention for that purpose. If a majority of the

electors voting at such election shall vote in favor thereof,

the legislature shall at its next session provide for the

calling of same. The convention shall consist of delegates

who shall be elected form the same districts and shall have

the same qualifications as state representatives. At a special

election called for that purpose, the constitution and any

alternative propositions agreed upon by the convention shall

be submitted to the people for their ratification or rejection.

The returns of the election shall be promulgated by the secre-

tary of state. If the proposal has been approved by a majority

of the electors voting thereon, the governor shall proclaim it

to be the Constitution of the State of Louisiana.

Disposition: Adopted without objection after one amendment
was added and one rejected. See TP Nos. 239
and 240.

August 7, 1973

CBRE Tentative Proposal No. 239 by Messrs Roy and Weiss

Background: An amendment to TP No. 238.

after the words "as state representatives." and before

the words "at a special election" insert the following:

"The legislature shall also provide for not more than fifteen

delegates to be appointed by the governor."

Disposition: Adopted 5-1.

August 7, 1973

CBRE Tentative Proposal No. 240 by Mr. Jenkins

Background: An amendment to TP No. 2 38 as amended by TP No.
239.

after the words "to be appointed by the governor" and

before the period add the words "from the various regions

of the state"

Disposition: Rejected 1-6.

August 7, 1973

CBRE Tentative Proposal No. 241 by Mr. Jenkins

Background: A proposed section on constitutional conventions
called by the people.

Section 3. Convention Called by People

At the election for representatives to Congress to be

held in the year one thousand nine hundred eighty-six and in

every tenth year thereafter, the question "Shall there be a

convention to revise, alter, or amend the Constitution of

the State of Louisiana" shall be submitted to the electors

of the state. If a majority of the electors who vote on the

proposition shall decide in favor of a convention, the legis-

lature shall at its next session provide for calling a con-

vention, according to the same procedures mentioned in the

previous section.

Disposition: Adopted unanimously.

August 1, 1973

CBRE Tentative Proposal No. 242 by Mr. Jenkins

Background: A proposed section on laws effectuating con-
stitutional amendments

.

Section 4. Laws Effectuating Amendments

Whenever the legislature shall submit amendments to this

constitution, it may at the same session pass laws to carry

them into effect, to become operative when the proposed

amendments have been ratified.

Disposition: Adopted unanimously.
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August 7, 1973

CBRE Tentative Proposal No. 24 3 by Mr. Jenkins

Background: A proposed revision of "Section 1. Free Elections"
of the elections article.

Section 1. Free Elections

Elections shall be freely and fairly conducted on a periodic

basis. No law shall interfere with the free exercise of the

right to vote.

August 7 , 1973

CBRE Tentative Proposal No. 247 by Delegates Roy and
Jenkins

Background: A proposed revision of "Section 4. Political
Activities".

Section 4. Political Activities

No law shall deny the right of each person to organize,

join, support, or oppose any political party or organization,

or to support or oppose any candidate or proposition.

Disposition: Adopted unanimously after a substitute proposal
was rejected. See TP No. 244. Disposition: Adopted unanimously.

August 7, 1973

CBRE Tentative Proposal No. 244 by Dr. Weiss

Background: A substitute proposal for TP No. 243.

Section 1. Election Laws

The legislature shall establish procedures for the conduct

of elections on a periodic basis, including provisions to

expedite and facilitate registration and voting, protect the

integrity of the voting process, preserve secrecy of voting,

and permit absentee registration and voting.

Disposition: Rejected 1-5.

August 7, 1973

CBRE Tentative Proposal No. 245 by Delegates Jenkins and
Dunlap

Background: A proposed revision of "Section 2. Secret Ballot".

Section 2. Secret Ballot

Voting shall be by secret ballot, and all ballots cast

shall be counted publicly and preserved inviolate until any

election contests have been settled.

Disposition: Adopted unanimously.

August 7, 1973

CBRE Tentative Proposal No. 246 by Delegates Jenkins and
Roy

Background: A proposed revision of "Section 3. Residence of
Electors".

Section 3. Residence of Electors

No elector shall lose a bona fide residence by temporary

absence due to any employment, including military service, or

while studying or visiting away from his voting district.

Disposition: Adopted unanimously.

August 7, 1973

CBRE Tentative Proposal No. 248 by Dr. Weiss

Background: A proposed revision of "Section 5. Privilege from
Arrest*.

Section 5. Privilege from Arrest

Except for felony, every qualified elector shall be

privileged from arrest in going to and returning from voting

and while exercising the right to vote.

Disposition: Replaced by a substitute proposal.

August 7, 1973

CBRE Tentative Proposal No. 249 by Mr. Roy

Background: A substitute proposal for TP No. 248.

Section 5. Privilege from Arrest

Every qualified elector shall be privileged from arrest

in going to and returning from voting and while exercising

the right to vote in all cases except felony or breach of the

peace.

Disposition: Adopted unanimously.

August 7, 1973

CBRE Tentative Proposal No. 250 by

Background: Consideration of Sections 6, 7, 8, and 9.

Section 6. Candidacy for Public Office

No qualified elector shall be denied the right to seek

public office in the election district in which he is registered

except as otherwise provided in this constitution.

Section 7. Vote Required for Election

No person shall be elected to any public office unless

he has received the highest number of votes cast for that

office. The legislature shall provide a method for breaking

ties.
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Section 8. Limitation on Term of Office

No term for any public office elected by the people shall

exceed four years except as otherwise provided in this con-

stitution.

Section 9. Prohibited Use of Public Funds

No public funds shall be used to urge any elector to vote

for or against any candidate, nor appropriated to any candi-

date or political organization.

Disposition: All of the above sections were adopted without
objection.

August 7, 1973

CBRE Tentative Proposal No. 251 by Mr. Roy

Background: A proposal on registrars of voters.

Section 10. Registrars of Voters

The governing authority of each parish shall appoint a

parish registrar of voters who shall provide such bond and

receive such compensation as may be determined by law. No

person shall serve as registrar of voters after qualifying

as a candidate for any elective office.

registration, or denial of his request to have removed from the

rolls any names placed or standing thereon illegally, which

cases shall have preference over all others.

Section 14. Election Contests

The legislature shall provide by law for the judicial

determination of contested elections.

Section 15. Election Fraud

No person shall register and vote in more than one place,

nor offer or receive anything of value in exchange for a vote,

nor engage in any other form of election fraud. The legislature

shall enact laws to suppress such activities, and penalties

in such cases may include suspension of the right to vote and

hold office for a period not to exceed five years.

Disposition: All of the above sections were adopted without
objection.

August 8, 1973

CBRE Tentative Proposal No. 254 by Delegates Roy and
Dunlap

Background: A new proposal for an elections code.

Section 16. Code of Elections

The legislature shall provide for a code of elections.

Disposition: Adopted without objection after an amendment was
rejected. See TP No. 252.

Disposition: Adopted without objection.

August 7, 1973

CBRE Tentative Proposal No. 252 by Mr. Jenkins

Background: An amendment to TP No. 251.

after the words "registrar of voters" delete the words

"who shall" and insert in lieu thereof the words "for a

fixed term who shall be commissioned by the governor and

shall"

August 8, 1973

CBRE Tentative Proposal No. 255 by Dr. We i s s

Background: An amendment to the section on constitutional
amendments (See TP No. 233)

.

after the words "elected to each house" in paragraph

(A) insert the words "in two successive regular sessions"

Disposition: Rejected 1-7.

Disposition: Rejected 2-4.

August 8 , 1973

CBRE Tentative Proposal No. 253 by Mr. Jenkins

Background: Consideration of Sections 11, 12, 13, 14 and 15.

August 8, 1973

CBRE Tentative Proposal No. 256 by Mr. Roy

Background: A motion that Delegate Proposal No. 14 by
Mr. Bergeron be reported unfavorably.

Section 11. Commissioners and Poll Watchers

The legislature shall provide for the selection of

commissioners and poll watchers at every election.

Section 12. Election Returns

Returns of elections for public officials shall be made

to the secretary of state unless otherwise provided in this

constitution.

Section 13. Registration Challenges

A person may contest in the district court his denial of

Disposition: Unfavorable report adopted 7-1.

August 8, 1973

CBRE Tentative Proposal No. 257 by Mr. Roy

Background: A proposed amendment to "Section 4. Political
Activities" of the elections article so that
the section would read as follows:

Section 4. Political Activities
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No law shall deny the right of each person to organize,

join, support, or oppose any political party or organization,

or to support or oppose any candidate or proposition except

as otherwise provided in this constitution.

shall be submitted to the electors of the state. If a majority

of the electors who vote on the question favor it, the legisla-

ture shall at its next session provide for calling a convention,

according to the same procedures mentioned in the previous

section.

Disposition: Adopted without objection.

August 8, 1973

CBRE Tentative Proposal No. 258 by Mr. Roy

Background: A proposed amendment to "Section 10. Registrars of
Voters" so that the section would read as follows:

Section 10. Registrars of Voters

The governing authority of each parish shall appoint a

parish registrar of voters who shall provide such bond and

receive such compensation as may be determined by law. No

person shall serve as registrar of voters while a qualified

candidate for any elective office.

Disposition: Adopted unanimously.

August 17, 1973

CBRE Tentative Proposal No. 262 by Mr. Roy

Background: A proposed section on laws effectuating consti-
tutional amendments with suggested staff changes.

Section 4. Laws Effectuating Amendments

Whenever the legislature shall submit amendments to this

constitution, it may at the same session enact laws to carry

them into effect, to become operative when the proposed amend-

ments have been ratified.

Disposition: Adopted without objection. Disposition: Adopted without objection.

August 8 , 1973

CBRE Tentative Proposal No. 259 by Mr. Jenkins

Background: A proposed amendment to "Section 12. Election
Returns" so that the section would read as follows:

Section 12. Election Returns

Returns of elections for public officials shall be made

to the secretary of state.

August 17, 1973

CBRE Tentative Proposal No. 263 by Mr. Roy

Background: A motion to adopt the entire article on consti-
tutional revision (subsequently introduced as
Committee Proposal 24).

Disposition: Adopted unanimously.

Disposition: Adopted without objection.

August 8 , 1973

CBRE Tentative Proposal No. 260 by Mr. Roy

Background: A motion to adopt the entire elections article.

Disposition: Adopted without objection. Subsequently, Dr.
Weiss withdrew his separate election proposal
and every member of the committee endorsed
the proposal and agreed to cosponsor it.

August 17, 1973

CBRE Tentative Proposal No. 261 by Mr. Roy

Background: A proposed section on constitutional conventions
called by the people with suggested staff changes.

Section 3. Convention Called by People

At the election for representatives to Congress to be

held in the year one thousand nine hundred eighty-six and

in every tenth year thereafter, the question "Shall there be a

convention to revise the Constitution of the State of Louisiana"

August 22, 1973

CBRE Tentative Proposal No. 264 by Mr. Jenkins

Background: An amendment to the Preamble in Committee Proposal
No. 2 (CP2).

change "provide for the health, safety, education,

and welfare of the people" to "promote the health, safety,

education, and welfare of the people"

Disposition: Adopted without objection.

August 22, 1973

CBRE Tentative Proposal No. 265 by Mr. Roy

Background: An amendment to Section 3. Right to Individual
Dignity in CP2.

after "race," add "age,"

Disposition: Adopted 4-2

.
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August 22, 1973

CBRE Tentative Proposal No. 266 by Mr. Roy

Background: An amendment to Section 3. Right to Individual
Dignity in CP2.

change "social origin or condition" to"social origin,

physical condition"

August 22, 1973

CBRE Tentative Proposal No. 271 by Mr. Jenkins

Background: An amendment to Section 9. Initiation of Prosecution
in CP2.

delete "where there is a mistrial or" and insert ir

lieu thereof "when a mistrial is declared or a"

Disposition: Adopted 5-2.

August 22, 1973

CBRE Tentative Proposal No. 267 by Mr. Jenkins

Background: An amendment to Section 4. Right to Property
in CP2.

delete "previously" before "paid to the owner"

Disposition: Adopted unanimously.

August 22, 1973

CBRE Tentative Proposal No. 272 by Mr. Roy

Background: An amendment to Section 14. Grand Jury Proceedings
in CP2.

add "if permitted to testify," after the word "accused"

and change "any transcribed" to "transcribed"

Disposition: Adopted without objection.

August 22, 1973

CBRE Tentative Proposal No. 268 by Mr. Jenkins

Background: An amendment to Section 4. Right to Property
in CP2.

delete the words "nor shall the intangible assets of any

business enterprise be taken. Unattached movable property

shall not be expropriated except when necessary in emergencies

to save lives or property"

Disposition: Adopted 6-1.

August 22, 1973

CBRE Tentative Proposal No. 269 by Dr. Weiss

Background: An amendment to Section 7. Freedom from Dis-
crimination in CP2.

after "ancestry," add "physically handicapped"

Disposition: Rejected 1-6.

August 22, 1973

CBRE Tentative Proposal No. 270 by Mr. Jenkins

Background: A motion to readopt Section 9. Freedom of Expression
in CP2.

Disposition: Adopted 6-1.

August 22, 1973

CBRE Tentative Proposal No. 273 by Mr. Vick

Background: An amendment to Section 19. Right to Vote in
CP2.

change "residence or domiciliary" to "citizen and

resident"

Disposition: Adopted without objection.

August 22, 1973

CBRE Tentative Proposal No. 274 by Mr. Vick

Background: An amendment to Section 20. Right to Keep and Bear
Arms in CP2.

delete the sentence "A well-regulated militia is necessary

to the security of a free state.", change the word "person" to

"citizen" and delete the words "and ammunition"

Disposition: Adopted without objection.

August 22, 1973

CBRE Tentative Proposal No. 275 by Mr. Roy

Background: An amendment to Section 22. Access to Courts in
CP2.

add the words "and liability" after the words "immune

from suit"

Disposition: Adopted 6-1.
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August 22, 1973

CBRE Tentative Proposal No. 276 by Mr. Jenkins

Article I, Section Freedom from Discrimination

Background: An amendment to Section 24. Freedom of Commerce
in CP2.

revise the section to read as follows:

"No law shall impair the right of each person to

engage in commerce by controlling the production, dis-

tribution, or price of goods except when necessary to

protect health and safety."

Disposition: Adopted without objection.

August 22, 1973

CBRE Tentative Proposal No. 277 by Mr. Vick

Background: An amendment to Section 25. Unenumerated Rights
in CP2.

delete "each person" and insert in lieu thereof

"the individual citizens of the state"

All persons shall be free from arbitrary, capricious,

or unreasonable discrimination in access to public accomodations

and to employment. Exceptions and special implementation may

be provided by law. Nothing herein shall be construed to

impair freedom of association.

Disposition: Adopted 7-0 with one abstention.

September 20, 1973

CBRE Tentative Proposal No. 281 by Messrs. Roy and Jenkins

Background: A revision of the section on secret ballot of the
Elections Article.

Section 2. Secret Ballot

Voting shall be by secret ballot, and the legislature

shall provide a method for absentee voting. Proxy voting

shall be prohibited. All ballots cast shall be counted

publicly and preserved inviolate until any election contests

have been settled.

Disposition: Adopted without objection.

August 22, 1973

CBRE Tentative Proposal No. 278 by Dr. Weiss

Background: An amendment to Section 18. Right to Humane
Treatment.

after the words "subjected to" add "euthanasia.

Disposition: Adopted without objection.

September 20, 1973

CBRE Tentative Proposal No. 282 by Mr. Jenkins

Background: An amendment to each of the sections on political
activities, privilege from arrest, candidacy for
public office, and limitation on term of office.

Disposition: Adopted 6-0 with one abstention.

August 22, 1973

CBRE Tentative Proposal No. 279 by Mrs. Soniat

Background: An amendment to Section 19. Right to Vote in
CP2.

delete the words "judicially committed and institutionalized"

and insert in lieu thereof "interdicted and judicially declared

mentally incompetent"

In each section, add a comma before the word

"except".

Disposition: Adopted without objection.

September 20, 1973

CBRE Tentative Proposal No. 283 by Messrs. Roy and Jenkins

Background: A revision of the section on election returns.

Disposition: Adopted 6-1.

September 13, 1973

CBRE Tentative Proposal No. 280 by Mr. Roy

Background: A proposal for a revised version of the section
on "Freedom from Discrimination" which had been
withdrawn temporarily from the convention.

Section 12. Election Returns

Returns of elections shall be made in a uniform manner

to and promulgated by the secretary of state.

Disposition: Adopted without objection.
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September 20, 1973

CBRE Tentative Proposal No. 284 by Mr. Guarisco

Background: A proposed new section on registration of voters.

Section 17. Registration of Voters

The legislature shall provide for registration of voters,

embodying the principle of permanent registration.

Section
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POTENTIAL SuO.*i8CT MA."ER

Rule 49 of the standing rules oi th»: Constitutional Convention

in Paragraph A(l) orovides for the area u! responsibility of the

Committee on Bill of Rights and Election (CBRo) as follows:

1. Committee on Bill of Rights ant

shair consider tne preamble, uifl
Elections , which

i RiaKTiT; Human

Rights, Obligations of Citizenship disf .bution of

powers, suffrage and elections Lh-i anw r.J. ar.t prccsss,
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What follows is an initial st^rT effort to outline the po-

tential subject matter that CBRE may rfisb to consider. fns

outline below is intended as a fr.trly e*haur Live list J*om which

the committee may delete material as it s>;es ."it. The mbject
matter is broken down into six broad are.**; suvi '<.'••-? present con-

stitutional provisions that relate to each area are attached in

six packets for the convenience of committee members.

Ou11 ine of Potential Subj^-jt Matter

A. Preamble . A constitution usually begins »ith a preamble which

is not considered to have lc^al effect. It sets the tone of the

constitution and often expresses the philosophic premises and in-

tentions of the drafters in framing it.

B. Bill of Rights and Human Rights . The term "Bill of Rights"

has generally been utilized to describe certain inalienable

rights which the people reserve unto themselves in framing a

constitution. In the past, these "Reserved Rights" have been

largely civil and political and may be grouped under such broad

concepts as life, personal liberty, dignity, redress, and par-

ticipation in government. During and since World War II, the

expression "Human Rights" has been increasingly utilized to refer

both to the civil and political rights proclaimed in earlier con-

stitutions and also to economic, social, and cultural rights

which are being included in constitutions with increasing frequen-

cy in recent times. Economic and social rights may be grouped

under such broad concepts as employment, education, economic
security and the environment. Cultural rights refer to the right

to participate in cultural life generally as well as the rights
of a local majority group to maintain and cultivate its language,

customs and traditions within its local governmental framework

even though its culture is somewhat distinct from the culture of

the majority in the overall political entity. It may include

respect for both local government diversity and the individual's

right to maintain his cultural identity.

CJvi 1 and Political P.ights

a. L^ie. This could include the extent of a basic
•icitt "5 life, questions of marriage and rearing a family
as one s -es fit, as well as any rights of the child.

b. fersonal Liberty

.

speeel
This could include freedoms of

assembly, movement, and association;religion,
rights of trial by jury, habeas corpus and other
criminal procedure rights; and the prohibition of ex post
facto taws.

c. DJLir.it' . . This could include prohibitions of cruel
anJ unusuaV ^ ir.j.-5ha»ent and involuntary servitude, rights
fro privacy, to a name, to equal protection without dis-
crimination, to property, and to recognition as a person.

d. Participation in t»' v-.-rnr.ent . This could include the
right

-
to v^Zc" to tak" part in public affairs, and to

have the 0,11 ->rtunity for public service. Coordination
desirable witi* Cc-.amittee on Education and Welfare which
has jurisdiction over "civil service"

.

ft. Red 'Ciss. This could include access to courts to sue
the stat. and other persons for wrongs committed, the
right to compensation, and the rioi:t of reply.

Economic and Social Rights .

a. Employment . This could include the right to a free
choice of employment, right to join trade unions, and
questions of working conditions, equal pay for equal
work, etc. Coordination desirable with Committee on
Education and Welfare (CEW)

.

Education. This could include a basic right to
and rights of parents to choose the kind of

Co-
education.
education that shall be given to their children
ordination desirable with CEW.

c. Economic Security . This could include questions of

medical care, unemployment, disability, and old age.

Coordination desirable with CEW.

d. Environment . This could include the extent of one's
rights to a helthful environment. Coordination de-
sirable with Committee on Natural Resources and Environ-
ment.

3. Cultural Rights . This could include cultural life

generally and the extent to which a local group may maintain

and cultivate its language, customs and traditions in its

local area.

C. Distribution of Powers . This usually includes a b*.ater*r.r

of how powers are distributed within state government. It may

also include a statement on distribution of powers between * ate

and local government as well as aspects of federal-state r' l^tionc

Coordination desirable with other appropriate committees.

D. Obligations of Citizenship . This refers to duties such as

obeying laws, paying taxes, respecting the rights of others, etc.

Such duties are often implied by virtue of the powers of govern-

ment but they may be explicitly stated.

E. Suffrage and Elections . Rights involving suffrage and

elections may be included under reserved rights or bill of riahtr.

above or they could be included here. General guidelines fo>:

elections may be included here as well as any additional de^i.'.

desired.

F. A er.dment Process and Future Constitutional Conventions.

These~":opics could be combined under a general theme such as

"Constitutional Revision" or they could be treated separately.

-3-
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Committee on Bill of Rights and Elections (CORK)

Concepts That May Be Included in the Preamble to the Constitution

We, the people of Louisiana,

Religious Themes

Acknowledging the goodness of the Great Legislator of the Universe
Invoking the guidance of Almighty God
With reverence for the Supreme Ruler of the Universe
Orateful to Almighty God for liberty.

Individualist Themes

Recognizing that political power originates with the people
Recognizing thr.t individual rights are not derived from the

state but are based on attributes of the human personality
With ros t *ct for the <:Lgnity and worth of the individual

to assure .

.

insure .

.

maintain
promote .

protect .

provide .

secure .

.

1. liberty
personal liberty
individual liberty
civil and political liberty
religious liberty

2. rights
rights to life, liberty, and the
pursuit of happines
rights to- life, liberty and
property

3. government
government of the people, by the
people, and for the people
representative democracy
representative and orderly
government

4. welfare of the people
general welfare
mutual welfare and happiness
legal, social and economic justice
better standards of life
domestic tranquility
economic and social progress

5. the individual
opportunity for the fullest
development of the individual



From a technical standpoint, a general section on the right

to vote could be included with provision for its temporary

suspension for persons under sentence. Such temporary suspension

could also be extended to persons judged to be of unsound mind.

Such a section in the Constitution might read as follows:

Article 1, § . Right to Vote

Every citizen who is at least eighteen years

old, has registered at least thirty days before an

election and is residing in this state shall have

the right to vote. This right may be suspended

temporarily only while a person is judicially

declared to be of unsound mind or is under an

order of imprisonment for conviction of a felony.

NOTES



Rights without remedies, however, tend to be meaningless.

To prevent the above and other recognized rights from becoming

merely constitutional sermons, a general right of redress and the

extension of due process protection to include all recognized

rights might be useful.

Such proposed sections might read as follows:

Article 1, Section . Right of Redress

Everyone has the right to sue the state, its political

subdivisions, or any person or legal entity for violation

of his recognized rights and to obtain compensation or

other appropriate redress for his injury.

Article 1, Section . Right to Due Process of Law

No person shall be deprived of any of his rights without

due process of law.

CC/73 Research Staff

Committee on Bill of
Rights and Elections

March 29, 1973

Staff Memo No. 12

RE: Equal Rights Amendment. CBRE request for information on how

the rights protected by the proposed federal equal rights
amendment prohibiting discrimination on the basis of sex might
be included in the rights article of the Louisiana Constitution.

Historically, women have tended to be treated as inferior to

men or entitled by law to greater protection as a weaker sex. With

industrialization, many work tasks may be performed by women as well

as by men. With growing economic power, demands by women for equal

legal rights has grown on a worldwide basis. In the United States

it has resulted in adoption by Congress of a proposed Lqual Rights

Amendment and the submission of this Amendment to the states for

ratification. The proposed Amendment reads as follows:

Section 1. Equality of rights under the law shall not be
denied or abridged by the United States or by

any State on account of sex.
Section 2. The Congress shall have the power to enforce,

by appropriate legislation, the provisions of

this article.
Section 3. This amendment takes effect two years after

the date of ratification.

As of March 26, 1973, some thirty states have ratified the

amendment. One state has withdrawn ratification but the effect

of this is uncertain. A total of thirty-eight states are required

to ratify the amendment before it may become a part of the U. S.

Constitution.

Some states have added a similar provision for equal rights in

the rights articles of their constitutions in recent years.

For example, the 1970 Illinois Constitution provides the following:

Article 1. Section 18. NO DISCRIMINATION ON THE BASIS OF SEX

The equal protection of the laws shall not be denied or abridged

on account of sex by the State or its units of local government and

school districts.

Other states, however, have included a nondiscrimination-on-

account-of-sex clause in a more general provision on equal protection
or the right to individual dignity.

The 1968 Hawaii constitutional provision is as follows;

Article 1, Section 4. DUE PROCESS AND EQUAL PROTECTION

No person shall be deprived of life liberty or property without
due process of law, nor be denied the equal protection of the laws,

nor be denied the enjoyment of his civil rights or be discriminated
against in the exercise thereof because of race, religion, sex or
ancestry.

The 1972 Montana Constitution provides as follows;

Article 1, Section 4. INDIVIDUAL DIGNITY

The dignity of the human being is inviolable. No person shall

be denied the equal protection of the % laws. Neither the state nor
any person, firm, corporation, or institution shall discriminate
against any person in the exercise of his civil or political rights
on account of race, color, sex, culture, social origin or condition,
or political or religious ideas.

The Montana provision is a very sweeping one. From a technical
standpoint, its format is to be preferred to the more specific and
narrow provision in the Illinois Constitution which necessitates
additional sections to recognize other aspects of equality.

A more moderate rephrasing of the Montana provision as a pro-
posed section of the Louisiana Constitution might read as follows;

Article 1, Section Right to Individual Dignity

The dignity of the human being is inviolable. No person shall

be denied the equal protection of the laws, nor shall any law dis-

criminate against a person on account of race, sex, culture, social

origin or condition or political or religious ideas.

Innumerable unanswered and probably unanswerable questions
have arisen concerning the effect of such a provision forbidding
sex discrimination. In the absence of definitive court decisions,
these questions cannot be answered, but a tentative prediction can
reasonably be made:

It is likely that an equal rights for women provision would be
subject to the same type of analysis as that used in other provisions
providing for equality.

Under an equal protection analysis, not all classification and

discrimination by government is forbidden. What is forbidden, in

most cases, is discrimination and classification of persons that does
not have a rational basis. "Rational basis" is a fluid concept which
basically implies that the state must be furthering an interest or
policy which is permissible in the unequal treatment it provides. In

a few areas, those where fundamental rights are at issue (voting, for
example), or suspect criteria (race, for example}, the state has to

show a stronger interest a compelling state interest, before its
classification will be upheld. (See Appendix A)

As stated, one can expect the courts to adopt a similar analysis
when confronted with a case alleging denial of equality because of
sex. The inquiry would be whether the classification or discr iminati
has a rational basis, and whether it furthers a legitimate state
interest. (See Appendix B for a study by the Wisconsin Legislative
Council which singles out in detail laws that could be affected by an

equal rights amendment in Wisconsin. It is illustrative of the
problem.

)

NOTES

Research Staff Memo No. 12 contained
the following Appendices which have
been del eted

:

Schwartz, Consti tuti onal Law (1971),
286-295.

Special Committee on Equal Rights
[Wisconsin] Report to the Legi si ature ,

1973.

CC/73 Research Staff

Committee on Bill of
Rights and Election

March 30, 197 3

Staff Memo No. 13

RE: CBRE Request for information on bail bonds, how long a person

may be kept in jail without bond, and the possibility of

greater protection in the Constitution in this area.

The present Constitution (Article 1, Section 12) provides

the following:

Section 12. Excessive bail shall not be required,

nor excessive fines imposed, nor cruel and unusual

punishment inflicted. All persons shall be bail-

able by sufficient sureties, except the following:

(1) Persons charged with a capital offense, where

the proof is evident or the presumption great. (2)

Persons convicted of felonies, provided that whare

a minimum sentence of less than five years at hard

labor is actually imposed, bail shall be allov/ed

pending appeal until final judgment. (As amended

Acts 1936, No. 189, adopted Nov. 3, 1936)

The Eighth Amendment to the U. S. Constitution provides that

excessive bail shall not be required.

"Bail" in its common usage is money or other security do-
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posited with the court to assure that an arrested person will

u-'P'-'ar for trial at the proper tire.

In federal court, a defendant has a riyht to bail in lion-

capital cases undar Rule *.6 of the Federal Rules or Criniiial

•r"<:.•ruin- . The suuroisv Court has denied that the Kiyhi i.

JUa&uuKKmt grants an absolute riyht to bail in noncapital cases

(Carlson V. Landon, 342 U.S. 524, 515 (1952) ). Federal courts

have; generally held that bail cannot be higher than that reasonably

calculated to insure the presence of the accused. The inability

of the accused to afford bail in the amount set, hovever, does not

make it "excessive" if it is otherwise reasonable ( Stac!-. v. Doyle ,

342 U.S. 1,10 (1951) ), i.e., an average amount for a particular

charge. In those cases where bail is set at an amount higher

than the average, the burden apparently is on the government

to show that the background of the individual and the circum-

stances of the particular case warrant the higher figure.

The bail provisions in the Louisiana Constitution have been

held not to violate the Eighth or Fourteenth Amendments to the

U.S. Constitution (U.S. ex rel Fink v. Heyd , (D.C. 1963), 287 F.

Supp. 716, affirmed 408 F. 2d 7, cert, denied 396 U.S. 895).

Judges in state courts have large discretion in fixing bail,

but bail bonds must be reasonable in amount since the public

policy of the state favors bail.

The question of how long a person may be held in jail

pending trial if he has not deposited bail involves a considera-

tion of Article 1, Section 9, of the Constitution which provides

a right to "a speedy, public and impartial trial". Generally

the courts have narrcwly construed the provision ai.d have held

that unless the defendant asks for an early trial he is not

entitled to one. (State v. U.-.nks, 111 La. 22 (19.04) ). In

State v . Puproe, 256 La. 61 (1970), n defendant in a 1963 of-

fer.v of escape was not denied a speedy trial ..ith respect to

a 1969 trial of the offense where i.e. wuie no dunaftd for mi early

2

trial. A similar result occurred in State v. Raymond, 258 La. 1

(1971), cert, denied 404 U.S. 805, where more than a year elapsed

between indictment and trial and the defendant made no rrotion for

an earlier trial.

The effect of the Louisiana court decisions is that a person

in jail for failure to post a bail bond can remain there indefi-

nitely if he does not formally ask for an early trial.

To prevent potential abuse under present constitutional

provisions, a provision could be included requiring the release

of persons in jail because of inability to raise bail if they

are not brought to trial within a specified period.

The Constitution of Puerto Rico has such a provision in

its Bill of Rights. Section 11, Paragraph 6 provides:

Incarceration prior to trial shall not
exceed six months nor shall bails or
fines be excessive. ::o person shall be
imprisoned for debt

.

Such a provision for the Louisiana Constitution might read

as folic..::

Section . night t.o U.iit .

Every person shall be bailable by sufficient surety

except for capital offenses, when the proof is evident or

the presumption great. Excessive bail shall not be re-

quired. Except if hu request a delay, an accused person

unable to raise bail for a noncapital offense shall be

released without bail if not brought to trial within

six months of indictment or information.

3

CC/73 Research Staff

Committee on Bill of
Rights and Elections

March 29, 1973

Staff Memo No. 14

RE: CBRE Request for information on how a provision to provide

for equal housing might suitably be included in the Bill of Rights.

The term "equal housing" usually refers to a provision

prohibiting discrimination in the sale or rental of housing,

particularly on the basis of race.

The present Louisiana Constitution has no such provision.

In Shelley v. Kraemer , 324 US 1 (1948) , the Supreme Court

held that a state could not enforce a restrictive racial covenant

in the sale of housing. In Reitman v. Mulkey , 387 US 369 (1967),

the Court by a five to four majority held that the state could

not take positive steps to promote private discrimination, but

the court did not prohibit private discrimination itself.

In Jones v. Alfred H. Mayer Co. , 392 US 409 (1968), however,

the Court ruled that Congress could by statute prohibit private

discrimination in the sale or rental of property, that Congress so

intended in an 1866 statute and that this was a valid exercise

of the power of Congress to enforce the Thirteenth Amendment.

The 1866 statute in question provides as follows:

42 USC, 51982

All citizens of the United States shall have the same
right, in every State and Territory, as is enjoyed by

white citizens thereof to inherit, purchase, lease,

sell, hold, and convey real and personal property.

In the 1968 Civil Rights Act, Congress specifically prohibi-

ted private discrimination on account of race, color, religion

or national origin in the sale or rental of housing (42 USC S 3604)

except in the case of a single family house sold without adver-

tising and in the case of rooms or apartments in an owner's own

home (42 USC S 3603)

.

Thus equal housing is already the law for most purposes

in Louisiana and throughout the United States.

A few states have begun to include prohibitions against

private discrimination in housing in their constitutions.

The Illinois Constitution provides- for it as follows:

Art. I, 5 17. NO DISCRIMINATION IN EMPLOYMENT AND
THE SALE OR RENTAL OF PROPERTY

All persons shall have the right to be free from
discrimination on the basis of race, color, creed,
national ancestry and sex in the hiring and promotion
practices of any employer or in the sale or rental
of property.

The proposed 1967 New York Constitution provided:
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Art 1, S 3. a. No person shall be denied the equal
protection of the laws.

Art 1, 5 3.b. No person shall, because of race, color,
creed, religion, national origin, age, sex, or physical
or mental handicap, be subjected to any discrimination
in his civil rights by the state or any subdivision,
agency or instrumentality thereof or by any person, cor-
poration, or unincorporated association, public or
private. The legislature shall provide that no public
money shall be given or loaned to or invested with any
person or entity, public or private, violating this
provision.

A prohibition against discrimination in housing in the

Louisiana Constitution might be accomplished by a section in the

rights article along the following lines:

Article Equal Housing Rights

Everyone has a right to equal access to housing. No
one may be discriminated against in the sale or rental of
property on the basis of race, sex, social origin or
condition, or political or religious ideas.

CC/73 Research Staff

Committee on Bill of
Rights and Elections

March 23, 1973

Staff Memo No. 15

CC/73 Research Staff

Conmittee on Bill of
Rights and Elections

March 29, 1973

Memo No. 16

RE: Newsman's Shield Provision. CBRE request for information on
the question of including in the rights article provision for
shielding a newsman from disclosing his sources of information
in court proceedings.

In Bronzburg v. Hayes, 408 v. 620 (1972), the Supreme Court
held that requiring newsmen to appear and testify before state and

federal grand juries does not abridge the freedom of speech and

press guaranteed by the First Amendment and that a newsman's agree-
ment to conceal criminal conduct of his news sources, does not give
him a privilege of refusing to testify.

The above and related cases have caused newsmen to urge that

Congress enact a law to give newsmen the privilege of refusing to

divulge confidential information or sources of information utilized

in the course of their newsgathering activities. A number of states

have passed such shield laws in various forms including Louisiana.

(See R.S. 45:1451 et.seq., already furnished to the committee.)

The question arises whether such a provision should be included

in a rights article to the Constitution. Research fails to reveal a

shield provision in the constitution of any other state.

Advocates of shield provisions maintain that the press must be

able to protect its sources so as to continue to expose corruption and

lawlessness. They argue that today's in-depth interpretive reporters
make frequent use of confidential information to help them verify and

evaluate the "on the record" news they get from official sources.

Much of this "news"is said to be superficial, sometimes deliberately
misleading, and almost always self-serving. Vhe claim is made that

confidential sources would soon dry up if their confidentiality cannot

be guaranteed.

Opponents of shield laws argue that newsmen should not be given
special status as to the confidentiality of their sources. Such a

result would require the defining of a "newsman" with potentially
dangerous consequences for freedom of the press. Such definition
could lead to registration of newsmen, to examinations to become a

bona fide newsman, and to the creation of a licenced profession like

doctors or lawyers in an area when there is no substantial public in-

terest in protecting the public from "unqualified" newsmen.

In lieu of shield laws, opponents argue that the courts are best
situated to balance the opposing interests of a free press and the
disclosure of information relating to crime. They point out that
newsmen are rarely subpoenaed to testify in such cases and that in

most instances newsmen voluntarily comply as a act of good citizenship.

The present Louisiana shield law leaves it to the court to de-
cide whether a newsman must disclose his sources of information in the
public interest

.

A constitutional provision to go beyond the present Louisiana
shield law might be developed as an additional sentence in a tra-
ditional section on freedom of the press. The sentence might read:
"No newsman may be compelled to disclose his confidential sources
of information".

RE: Civil Service Rights. CBRE Request for information on the

question of dismissal of public employees and a right to a

hearing before dismissal.

Civil service protection is provided in the Louisiana Con-

stitution under Article 14, S 15. Under the application of

these provisions, an employee dismissed for cause must be infor-

med in writing of the reasons, before he is dismissed, but no

specific time period is required. The employee has no tight to a

hearing before dismissal, but he does have a right of appeal.

Under the federal civil service system, an employee must

be notified in writing that he is to be dismissed for cause

thirty days before the dismissal is to take place. He has an

opportunity to file a written answer to the charges against him

and the agency dismissing him must consider his answer and, in

doing so, prepare a written decision that the employee is never-

theless to be dismissed before the dismissal takes place. The

employee has no right to a hearing before dismissal but, he does

have a right of appeal.

The Index Digest of State Constitutions indicates that

only Colorado provides in its Constitution for a hearing before

dismissal of public employees for cause. The Colorado provision

is as follows:

Art. XII, S 13, Par. 4

Persons in the classified service shall hold their
respective positions during efficient service and
shall be graded and compensated according to stan-
dards of efficient service which shall be the same
for all persons having like duties. They shall be
removed or disciplined only upon written charges,
which may be filed by the head of a department or by
any citizen of the state, for failure to comply with
such standards, or for the good of the service,
to be finally and promptly determined by the com-
mission upon inquiry and after an opportunity to be
heard. No person shall be discharged for a political
or a religious reason. In cases of emergency
or for employment of an essentially temporary char-
acter, the commission may authorize temporary employ-
ment without a competitive test.

Although a right to a hearing in public employee dismissal

cases is not found in the rights article of any state constitution

at present, such a provision could be considered in the nature of

a political right involving participation in government. The

provision could be included in the Bill of Rights with the follow-

ing suggested language

:

Article 1, S • Civil Service Rights

Everyone shall have an equal opportunity to apply
for civil service employment. Selection shall be
based on merit without unreasonable qualifications
of age or sex. No civil service employee may be dis-
missed for cause without the opportunity for a prior
hearing.

Age and sex are specifically mentioned in the suggested

text because of the number of age and sex qualifications often

included in civil service criteria. Discrimination based on race

would presumable be considered unreasonable in almost every

situation.
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Rights and Elections

March 30, 1973

Staff Memo No. 17

RE: Grand Juries. CBRE Request for a review of recent legal

periodicals on the work of grand juries and whether grand

juries should be retained.

In response to the request, four recent articles in legal

periodicals dealing with grand juries were reviewed. The four

were as follows: Seymour Gelber, "The Grand Jury Looks at It-

self, Florida Bar Journal 45:576 (1971) ,-Michael Tigar and

Madeline R. Levy, "The Grand Jury as the New Inquisition",

Michigan State Bar Journal 50:693 (1971); David L. Forter,

"Grand Jury Parctice in the 1970 's", Ohio State Law Journal

32:701 (1971); David J. Fine, "Federal Grand Jury Investiga-

tion of Political Dissidents", Harvard Civil Rights Law Review

7:432 (1972).

All except Gelber were very critical of the present use

of the grand jury in state and federal practice.

Forter and Tigar traced the history of the grand jury.

Tigar pointed out that it was designed to counterpose the

power of the Executive and the Judiciary for the protection of

the citizen, but at present it fails, in fact, to perform this

function. Like the petit jury, it was once regarded as a bulwark

of liberty but not any more.

Forter points out that England, the home of the grand jury,

abolished it except in a very few cases, in 1933. He noted that

as the centuries rolled by, the petit jury became a highly re-

fined tool; virtually the entirety of the law of evidence was

shaped to take advantage of the strengths and weaknesses inherent

in the petit jury system. The grand jury, however, changed less.

It remained and remains a blunt, crude instrument of brute power.

Its unparalleled investigatorial powers are admittedly of vast

importance to the Government. But it has lost the counter-

balancing characteristics which made those tolerable—the pro-

tection of the innocent accused against unfounded accusations.

Forter says a case can be made for abolishing the grand jury

altogether on the basis that it rarely fails to indict. «e

cites a recent ABA Foundation survey of the decision to charge

a suspect with a crime in American criminal justice. There is

almost no reference to grand juries, which theoretically are

supposed to sift the evidence and decide whether or not to indict.

Forter does suggest there may be rone cases in which the

grand jury has a legitimate function to perform. Motor vehicle

homicide cases present such a situation, in that the grand jury,

by applying the standard of the general morals of society, is

best able to decide whether a particular fatal accident, out of

the countless numbers that occur, involves conduct sufficiently

below societal norms to justify criminal prosecution.

Tigar points out that the Fifth Amendment requires all

felony prosecutions in federal court to begin with a grand jury

2

indictment. With its broad investigatory powers, however, it

has been converted into a vehicle for suppressing dissent.

Tigar says the grand jury performs its historic function

of examining evidence to determine whether a crime has been

committed in very few cases. Most district attorneys send only

controversial cases to the grand jury— for example, cases in-

volving alleged police misconduct, in which the D.A. can present

a less-than-credible case for indictment; the grand jury can

return "no bill" and the decision has an air of impartiality

nonetheless. The D.A. can get an indictment almost at will,

and the grand jury' s institutional disinterest can be used to

insulate him from criticism for indicting or failing to indict.

Tigar points out that witnesses refusing to answer ques-

tions of a grand jury can be jailed for up to three years,

with great difficulty in obtaining release by bail while testing

the refusal by an appeal. In grand jury investigations, he

points out that there is no notice of the scope of the investi-

gation, no confrontation of witnesses, no right or possibility

to cross-examine, no right of counsel in the hearing room.

The investigation, Tigar claims, destroys freedom of associa-

tion by an assault on a person's political privacy.

Fine covers much the same ground as Tigar, concentrating

on three criticisms: 1) the doctrine of the grand jury's un-

restricted investigatory power, 2) the absence of standards

regulating the government investigators' use of the resources

of the grand jury, and 3) the policy of grand jury secrecy and

the exclusion of the witness's attorney. On the latter point.

Fine urges several reforms. He says that the only justification

for secrecy in the grand jury room is to protect the witness;

hence it should be secret only if the witness wants it secret.

The witness should be entitled to a transcript of his testimony

and to the presence of his attorney in the room.

Gelber presents the results of a survey of former grand

jurors serving during the period 1964-70 in Florida. The jurors

urge that the empaneling judge provide much more training for

grand jurors, that the grand jurors be empowered to hire their

own investigators rather than rely almost entirely on the public

prosecutor, and that higher caliber jurors in general be selected.

In contrast to Tigar 's article, the survey finds that the grand

jurors do not believe that the D.A. exercised an undue influence

over them.

Gelber concludes his survey with a defense of the grand

jury system. While results suggest that repairs may be necessary,

he says it is a vital citizen function. It serves not only as a

check and balance in our criminal justice system, but also enables

citizens to see the machinery at work and to oversee its production.
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March 30, 1973

Staff Memo No. 18

RE: Eminent Domain. CBRE Request (by Delegate Anthony J.
Guarisco, Jr.) for a memo on the question of eminent
domain, and assuring fair market value for the
property owner in expropriation cases.

•Eminent domain" is the power of the state to expropriate

privately owned property for the use of the public without

the owner's consent upon payment of compensation.

The main Louisiana provision on eminent domain provides:

Article 1, S 2. No person shall be deprived
of life, liberty, or property, except by due
process of law. Except as otherwise provided
in this Constitution, private property shall
not be taken or damaged except for public
purposes and after just and adequate compensa-
tion is paid.

More specific provisions on eminent domain are contained

in the Louisiana Constitution with reference to airport uses

(Art. 16, S 16), levee or highway uses (Art. 6, S 19 and

Art. 16, S 6), public utility purposes (Art. 4, S 15), and

the case of riparian owners (Art. 14, S 30).

The right to authorize the exercise of the power of eminent

domain is customarily vested in the legislature, subject to

the restrictions and limitations stated in the constitution.

Hence constitutional restrictions on the exercise of the power

are significant. The legislature may exercise the power itself,

but the normal practice is for it to delegate the function to

public officers or agencies or in some states to private cor-

porations vested with the power of eminent domain.

Related to "expropriation" is what is technically termed

"appropriation" under Louisiana law, whereby the government

can use private property for river road construction under

the Civil Code's river road servitude (Art. 665) without any

compensation, and can use private property for levee construction

purposes upon paying the assessed valuation of the land actually

used or destroyed (Const. Art. 16 S 6 and Civil Code, Art. 665).

This is permitted by the exception clause in Art. 1 S 2

of the Constitution. The servitude applies to land that is

presently a riparian tract or was part of a riparian tract when

the land left the domain of the sovereign. (Jeanerette Lumber

v. Bd. of Cmrs.

,

249 La. 508, 187 So. 2d 715 (1965). Before

the Committee is the question, therefore, of whether this type

of use for less than market value should continue.

Eminent domain is distinguished from police and taxing power

in that the state uses it to acquire property while police

power only regulates
(

and the taxing power acts on groups or classes

of people as a whole as a means of acquiring funds.

Prior to 1948, a jury trial was per.nissable in expropriation

suits but could be waived by the consent of both parties (See RS

19:4).

Two views have been expressed on the requirement of necessity

before an expropriation may take place. One is the concept of

actual public use of the property. The other broader view is

mere public benefit. The present Louisiana provision of "public

purpose" has been interpreted generally to mean mere public benefit.

The requirement that "fair compensation" be paid has generally

been interpreted to mean market value but this rule is abandoned

when there is no available evidence of market value. Other approach*

to fair compensation include the reproduction cost approach and
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the capitalization income approach.

A owner in expropriation cases is subject to additional

expenses and deprivations. Upon notice that the property

is sought by a taker, the owner is restricted in his use of

the property. He is generally not paid for subsequent im-

provements. The taker must pay the costs of trial unless

he has made a prior tender of true value to the owner, but

this rule does not apply if the owner demands an exorbitant

sum or refuses to negotiate.

State constitutions have included various protections

to the property in expropriation in addition to simply "just

compensation". Montana provides that just compensation

"shall include necessary expenses of litigation to be awarded

by the court when the private property owner prevails".

California (Proposed Revision 1971) prohibits taking private

property unless just compensation "ascertained by a jury unless

waived, has first been paid to, or into court for, the owner".

Mississippi and Washington provide that the question of whether

the use for which the property is taken is "public" is to be

determined in court without regard to any legislative assertion

to that effect. Puerto Rico has a novel provision flatly

prohibiting the condemnation of printing presses and requiring

that an adequate substitute site be placed at the disposition

of a printer or publisher before his land or buildings may be

taken. The proposed 1967 Constitution of New York had a

provision that just compensation includes "the fair value, at

the time of taking, of good will of retail businesses, as

defined by the legislature".

Since Louisiana presently provides generally for fair

market value in expropriation cases, the main way of

strengthening this would perhaps be to reinstitute jury trials.

This could be accomplished along the following lines:

Article 1, S Right to Property

(A) Every person has the right to the use,

enjoyment and disposition of his lawfully

acquired property.

(B) No one shall be deprived of his property

except for public purposes and after just

compensation, ascertained by a jury unless

waived, is paid.

-4-
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Committee on Bill of
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Staff Memo No. 19

Committee on Bill of
Rights and Elections

April 4, 1973

Staff Memo No. 21

RE: Eminent Domain (Supplementary Memo) . CBRE Request
for a memo on the question of eminent domain and
assuring fair market value for the property owner
in expropriation cases.

This supplementary memo discusses the question of
expropriation for highway uses in Louisiana under
the present Constitution and statutes. (This was
only briefly referred to in Staff Memo No. 18).

One of the reasons for abandoning jury trials in ex-

propriation cases in 1948 was the delays caused by such

trials. These delays were felt especially by the highway de-

partment which sought and obtained passage in 1948 of a

special constitutional amendment (Art. 6, S 19.1) to provide

for the taking of property by orders rendered ex parte prior

to judgment and the deposit of the estimated compensation

in the registry of the appropriate court. The legislature also

adopted in 1948 an enabling act (RS 19:51-66) which provided

for taking property upon deposit of its value as determined

by three appraisers appointed by the court a f te r the filing

of the expropriation suit. In practice, the new legislation,

while shortening the delays in expropriation proceedings, did

not satisfy the highway department in its desire to reduce

such delays.

The highway department then proposed a "quick-taking"

statute, which the legislature adopted (RS 48:441-460) in

1954. In the 1954 procedure, the highway department appoints

the appraisers and obtains title simultaneously with the

filing of the suit-, the signing of the ex parte order and

the deposit of the estimated compensation in the registry

of the court. The Louisiana Supreme Court ruled this procedure

to be constitutional in State v. Macaluso, 235 La. 1019, 106

So. 2d 455 (1958)

.

In a later case, the same court ruled that the property

owner could not challenge the necessity or expediency of the

taking once it was established that the taking was for a

public purpose (State v. Guidry, 240 La. 516, 124 So. 2d

531 (1960). The courts have subsequently ruled that the

highway department could utilize the 'quick taking" statute

indirectly as well (i.e., to relocate a pipeline occasioned

by highway construction rather than utilize the regular

expropriation procedure for this purpose. See State v.

A. Moresi Co. , 248 So. 2d 5, writ denied 259 La. 742, 252

So. 2d 449 (1971).

NOTES

Staff Memo No. 20 reproduces various
articles from the Objecti vi st News -

letter and the Freeman (by request
of Delegate Jenki ns )

.

RE: CBRE Request (by Delegate Anthony J. Guarisco, Jr.) for
information on the possibility of including in the Bill
of Rights a provision that there should be no review of
facts in civil cases on appeal, and that jury trials and
fair judgments should be facilitated.

Article 7, Sections 10 and 29 provide that appellate courts

have a right to review both the facts and the law on appeal. In

all other states of the United States and in the federal courts,

only the law generally may be reviewed on appeal. The Federal

Bill of Rights provides the following in Article VII:

In Suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury
shall be preserved, and no fact tried by a jury , shall
be otherwise re-examined in any Court of the United States
than according to the rules of the common law.

The dollar figure in the federal constitution has been criti-

cized as not desirable to put in a constitution since the value of

the dollar varies with inflation, etc. However, some state consti-

tutions have followed the practice using a higher dollar figure.

The Constitution of Alaska (1965) has a $250 figure; that of Hawaii

(1968) has $100; and many states provide as Illinois docs that the

right of trial by jury "as heretofore enjoyed shall remain inviolate".

In Louisiana, jury trials are recognized in civil cases under

the provisions of the Code of Civil Procedure, Section 1733 which

provides numerous exceptions in which jury trials are not permitted.

In practice, jury trials are permitted in suits where potential

damages for injury exceed $1,000.

One of the main reasons plaintiffs seek jury trials is be-

cause they believe a jury will be more realistic about the damages

suffered and will award more adequate compensation based on the

facts of the case. Two main factors, however, deter plaintiffs

in seeking to exercise their rights to a jury trial. One is that

the amount of the award granted by the jury may be reduced on

appeal because the appellate judge has a right to review the facts

on record in the case and come to a different conclusion about the

amount of the award. A second deterrent to jury trials is that

court costs in jury trials run about an additional $1,000 a day in

court costs with the amount varying from jurisdiction to jurisdiction

in the state. Unless the plaintiff is a pauper, he must advance

these costs to have a jury trial. If he loses his case, he does not

recover these costs which are substantial for the average working

man. The result of these two factors is that there is comparatively

little use of jury trials in Louisiana compared to other states.

To facilitate the right to jury trials in Louisiana, the follow-

ing language is suggested as a section of the rights article to the

new constitution:

Art. 1, Right to Trial by Jury

In civil suits, where potential damages for injury
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exceed the official value of a pound of gold, the

right of trial by jury without additional cost is

recognized, and no fact tried by a jury shall be

otherwise re-examined on appeal.

Note that gold was for many years and until recently valued

at $35 an ounce or $550 a pound. Its dollar value can be expect-

ed to increase with inflation so that an amount stated in terms of

gold can be expected to remain more realistic over several decades

than one stated in dollars.

A subsidiary reason for permitting trial by jury in civil

cases is the effect juries have in mitigating the harshness of the

rule of contributory negligence in personal injury cases. This rule

provides that when either party to a suit is contributorily negligent,

no matter how slightly, neither party may collect damages from the

other. The alternative rule which is not presently the law in

Louisiana is that of comparative negligence, which provides that a

party may collect for his injury with the amount diminished only

by the degree of his own fault in causing the injury. In most

proposals to allow administrative tribunals to handle personal

injury cases arising from automobile accidents, it is recommended

that the doctrine of comparative negligence should replace that

of contributory negligence. See 35 Tulane Law Review 521 (1961).

A provision to substitute the rule of comparative negligence

could be included in the rights article under a general right of

redress for violation of rights. Such a provision might read

as follows:

Article 1, § Right of Redress

Everyone has the right to sue the state, its political

subdivisions, or any person or legal entity that violates

any of his recognized rights and to obtain just compensa-

tion or other appropriate redress for his injury, diminish-

ed only by the degree of his own fault in causing his

injury.

CC/73 Research Staff

Committee on bill of Rights and
Elections

April 5, 1973

Staff Memorandum No. 22

RE: CBRE Request {by Delegate Anthony J. Guarisco, Jr.) on the

possibility of including a mini-tenth amendment or Fordham

Plan provision in the Distribution of Powers Article of the

new Constitution.

The distribution of powers article in state constitutions

traditionally has dealt primarily with the separation of powers

of government at the state level. Local governments have

traditionally been considered to be mere creatures of state

government with little or no constitution.tl status.

This classic or McBain theory of local government conceived

of a local government charter or authority as an instrument of

grant, which spelled out specific home rule powers (See Howard

Lee McBain, The Law and Practice of Municipal Home Rule , New

York, 191G). If a specific power was not granted, the local

government had to petition the legislature for an enabling act

whenever it needed such power as the result of a new local

situation . This has resulted in repeated requests for legisla-

tive authorizations by local governments.

Jefferson B. Fordham, Dean of the University of Pennsylvania

Law School and an adviser to the American Municipal Association,

has proposed that the powers of certain local governments should

bo strcnglitened by giving them constitutional status and broad

powers. Dean Fordham proposes that these powers be limited to

local governments that adopt home rule charters. Dean Fordham'

s

proposal, as adopted by the American Municipal Association for in-

clusion as an amendment in state constitutions, is as follows:

A municipal corporation which adopts a homo
rule charter may exercise any power or perform
any function which the legislature has power
to devolve upon a non-homo rule charter muni-
cipal corporation and which is not denied to
that municipal corporation by its home rule
charter, is not denied to all home rule charter
municipal corporations by statute and is within
such limitations as may be established by statute.

Under the system as envisioned, the home rule charter would

be an instrument of limitation, for under it the adoption of a chart*

would automatically make available to a municipality the full

sweep of municipal powers which would be possible under the consti-

tution of a state by legislative delegation, except as might be

limited by statute or the charter.

The approach reverses the old strict-cons',, ructionist pre-

sumption against the existence of municipal power, and, so long as

the legislature does not expressly deny a particular power, renders

unnecessary petitioning the legislature for enabling legislation.

A provision of such limited application as that of Dean

Fordham would probably not be appropriate in a distribution of

powers article which is generally limited to broad principles.

The Fordham proposal could be broadened, however, to include any

local government that exercises general governmental powers pro-

vided it met certain criteria of being representative of the

people in the local govci mncnt area. To enhance their freedom

of action, all local governments of a general nature would seek

to meet such- a test of being representative. A provision along

these lines would involve broad principles of state-local rela-

tions and as such would be quite appropriate as a section in

the Distribution of Powers Article.

Such a provision might road as follows:

Article II, § • State and Local Government Relations

Any local government of a general nature, having a governing

council, jury, or other board composed of members, a majority

of which are elected from single member districts, may exer-

cise any governmental power or perform any function which is
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not denied by this Constitution or its own charter, or which

the legislature docs not, by general laws, deny to all

local governments or to local governments of its particular

class.
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A. RIGHTS IN GENERAL

Projet 1

BILL OF RICHTS

PROJET ARTICLE I, SECTION I

All government, of ri":'>t, ori-in.stet with the people,

is founded en their will alum , and is instituted solely for

the rood of Hie whale, its only- legitimate end is to -ccurc

justice to all, preserve peace. And promote the interest

•nd happiness of the people.

Jenkins 1, 2, 3, 4

Purpose of Government

Sec. 1. The purpose of every just government Is to protect the rights of

each person within its territorial jurisdiction.

saturc of Rights

Sec. 2. Rights are non-contradictory, and no person's rights shall ever be

construed so as to Infringe the rights of any other person.

Basic Right

Sec. 3. The basic right of every person Is the authority to acquire by

voluntary means, to own, to control, to enjoy and to dispose of private property.

Types of Private Property

Sec. 4. Private property rights are of three classes:

(1) Original rights, which consist of the rights which each person

has to his body;

(2) Intellectual rights, which consist of the rights which he has

to his thoughts and ideas; and

(3) Secondary rights, which consist of the rights which he has to

his possessions, whether tangible or intangible.

-1-

Weiss 1

S 1. Inalienable Rights

Government of the people, by the people and for the

people is instituted to protect rights reserved to

the people. We proclaim these inalienable rights

and assert that no free government, or the blessings

of liberty, can be preserved except by a firm

adherence to justice and virtue, and by frequent

recurrence to fundamental principles.
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Roy 1

All government, of right, originates with the people, is

founded on their will alone, and is instituted solely for the

good of the whole. Its only legitimate end is to secure justice

to all, preserve peace, and promote and protect the interest,

happiness and general welfare of the people.

-2-

LIFE AND ITS PERPETUATION

Weiss 2 and 3

law discriminate against a person in the exercise of his rights

on account of birth, race, sex, social origin or condition, or

political or religious ideas. Neither slavery nor involuntary

servitude shall exist except in the latter case as a punishment

for crime after the accused has been duly cinvicted.

Jenkins 5

Guarantee of Rights

Sec. 5. Rights shall not be denied to any person because of race, sex,

religion, culture, or social origin.

S 2. Right to Life

(A) Every person has the right to have his life respected.

No one shall be arbitrarily deprived of life.

(B) The death penalty may only be imposed as a preventive

measure for the most serious crimes.

S 3. Rights of the Family

(A) The family is the most effective means of perpetuating

an orderly and sound society.

(B) The right of marriage between a man and woman of

marriageable age and their right to have a family is recog-

nized. No marriage shall be valid if entered into without

the free and full consent of the spouses.

(C) The paramount right of parents to rear their children

in accordance with their own convictions is recognized.

Parents and children have mutual duties and responsibilities

PERSONAL LIBERTY UN GENERAL)

a. Speech

Projet 3

PROJET ARTICLE I, SECTION 3

No law shall be passed to curtail or restrain the

liberty of speech or of the ;»-css; any person may speak,
write, and publish his sentiments on all subjects, being

responsible lot die abiuc of thai liberty. In ail proceed-
ings or prosecutions for li !.cl, slander, or defamation, the

truth thereof ni.-.y be given in evidence.

Jenkins 11

Deprivation of Original Property

Sec. 11. No person shall be deprived of the right to original property

except as punishment for crime.

-3-

C. DIGNITY (IN GENERAL)

Projet 2

PROJET ARTICLE I, 5ECTION 2

No ex post f;?clo law or law impairing the obligations
•f' contracts ahull be passed; and no person shall be
deprived of life, liberty, or property, except by due pro-
Cess of law. Except as otherwise provided in this consti-

tution, private ptn;)tr ty shall not be tal.cn or damaged
nor shall vested rights be divested except for public
purposes and after just and adequate compensation
im paid.

S 8. Liberty of Speech and Expression

(A) Everyone has the right to liberty of speech and

expression , bsing responsible for the abuse of this

liberty. No law shall impair the right to seek, receive,

and impart information and ideas either orally, in

writing, in the form of art or through any other medium

of one's choice.

(B) The exercise of this right may not be subject to

prior censorship except' in the case of public entertainments

to which unaccompanied minors have access.

Jenkins 21

Roy 10 and Weiss 4

(Identical provision)

Right to Individual Dignity

The dignity of the human being is inviolable. No person

shall be denied the equal protection of the laws nor shall any

freedom of Expression

Sec. 21. No lav shall abridge the freedom of every person to speak, write,

publish, photograph, illustrate or broadcast on any subject or to gather, receive

and transmit knowledge and Information, nor shall such activities ever be subject to

censorship, licensure, registration, control or special taxation.
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Roy 3 Roy 4

Ho law shall be passed nor. state action taken to curtail

or restrain the liberty of speech or of the press; nor shall any

person be compelled to divulge the product and/or the source of

any information, material or activity, unless he be an eye

witness thereto; any person nay speak, write, and public his

sentiments on all subjects, being responsible for the abuse of

that liberty. In all proceedings or prosecutions for libel,

slander, or defamation, the truth thereof may be given in evi-

dence.

Every person has the natural right to worship God accord-

ing to the dictates of his own conscience. No law shall be

passed respecting an establishment of religion or prohibiting

the free exercise thereof; nor shall any preference ever be

given to, or any discrimination made against, any church, sect,

or creed of religion or any form of religious faith or worship.

-8-

b. Religion

Projet 4

PROJET ARTICLE I. SECTION 4

Every person hm the natural ri-Iit to worship God
according to the dict.-tes o;" hi: own conscience. ;io law

•trail be or.saed re—i«tinT an eataMfiiLmi.nl of rclilion

or proSiailin'; the fr«-e exrrcire thereof: nor rli-ll any

preference ever be r$t«m !*»• °' nn ¥ «';:CTimi»sation made
• •rain it, any church, ml. or creed of religion or any form

of religious faith or worship.

Jenkins 10

Freedom of Movement

Sec. 10. No lav shall prohibit the freedom of each person to live and work

at a place of his choosing, to travel freely within the state, to enter and leave

the state, and to assemble peaceably with others.

d. Association

$ 11. Freedom of Association

fcveryone has the right to associate freely with others.

S 9. Freedom of Religion

(A) Religion, or the duty we owe our Creator, and the

anner of .discharging it, can be directed only by reason

and conviction, not by force or violence. It is the

mutual duty of all to practice understanding, respect and

charity toward one another.

(B) Since everyone has the natural right to worship

according to the dictates of his own conscience, no

lawshall be passed respecting an establishment of

religion nor prohibiting the free exercise thereof.

-7-

Jenkins 24, 25

Freedom of Conscience

Sec. 24. Mo law shall be approved respecting an establishment of religion

•r prohibiting the free exercise thereof.

Administering of Oaths

Sec. 25. The method of administering an oath or affirmation shall be such

as shall be most consistent with and binding upon the conscience of the person to

mfcom such oath or affirmation may be administered.

e. Petition

Jenkins 22

Freedom to Dissent

Sec. 22. Ho law shall impair the freedom to petition government officials

for a redress of grievances or the freedom to protest governmental action in

peaceable ways not violative of other laws.

-9-

f . Assembly

Projet 5

PROJET ARTICLE I, SECTION S

The people have the ri«;M peaec.ibty to assemble and
to apply to tho^e vetted with ll».* powers of government
for a ted lis of -;-i _•%.» ncrs by palJIiiai or rcmon'.tr.-.ncc.

Roy 5

The people have the right peaceably to assemble and to

apply to those vested with the powers of government for a redress

of grievances by petition or remonstrance.
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S 10. Freedom of Assembly

Everyone has the right peaceably to assemble, petition

for redress, or protest governmental action.

-10-

g. Commerce

Jenkins 29 and 30

freedom of Commerce

See. 29. No law shall impair the free and voluntary exchange of goods and

services within the state by limiting the practice of any occupation to a certain

class of persons, by controlling the production or distribution of goods and

services, by dictating the price and terms of contracts, or by prohibiting any
place,

enterprise from conducting transactions at any time or day, except thac just laws
MMSMCI

ay regular e^co the extent necessary to protect the health and safety of persons.

Prohibition of Government Competition and Monopolies

Sec. 30. No law shall permit the operation of any government enterprise not

already in existence if such enterprise competes directly and substantially with a

private, tax-paying enterprise, has secured its capital assets by expropriation of

private property, depends on tax revenues to meet its operating expenses or has been

(ranted a legal monopoly.

Roy 15

All persons shall have the right to be free from dis-

crimination on thebasis of race, color, creed, national ancestry

and sex in the hiring and promotion practices of any employer or

in the sale or rental of property.

I 27. Rights of the Child

Persons below the age of majority may exercise all

recognized rights unless specifically precluded by laws

which enhance the protection of such persons.

Right to Due Process of Law

Ho person shall be deprived of any of his rights without

due process of law.

-12-

S 28.

Roy 6

All courts shall be open, and every person for actual or

threatened injury done him in his rights, lands, goods, person or

reputation shall have adequate remedy by due process of law and

justice, administered without denial, partiality, or unreasonable

delay.

Roy 21

Everyone has the right to sue the state, its political sub-

divisions, or any person or legal entity for violation of his

recognized rights and to obtain compensation or other appropriate

redress for his injury.

Jenkins 6

Kedreas of Grievances

Sec. 6. Every person shall have access to the courts of the state for

redress of injuries to his rights. No person shall be denied an adequate remed

by due process of law nor denied Justice administered without partiality or

unreasonable delay. Neither the state nor any person shall be immune from suit

Jenkins 34

-11-

E, REDRESS

Projet 6

Availability of Rights

Sec. 34. Every person shall have standing to challenge the constitutional

of any law enacted pursuant to this Constitution if he has a direct interest,

however small, in the validity of the law in question.

-13-

jary

P'jtation

PROJET ARTICLE I. SECTIOM 6

All SOU*, s.';.-.lt bo op n, and every person lor i«MM h.„, i„ Ms rl: 1:1,, L,„d,. mds. person, or reput
•hall have adequate rcnu.iy by duo process of law and
Justice, adir.ir.-.t.rod without denial, partiality, „, „„.
reasonable delay.

Weiss 26, 27, and 28

S 26 Right of Redress

Everyone has the right to sue the state, its political

subdivisions, or any person or legal entity that violates

•ny of his recognized rights and to obtain compensation

or other appropriate redress of his injury.

P. DIGNITY (OTHER)

a. Privacy

Projet 7

PROJET ARTICLE I. SECTION 7

The rirlit of the people to be secure in tin ir p~rson»,
houses, papers, and effect* an linst unr-a:miabl;. searches
and cciriit'-s shall not be viol.it.-il, „nJ , ;„ M<arch or
seizure sliail be niauc excent Mfttril warrant llietei'or issnod
upon probable casus*, sup-ioi let! by oelli or alliriiialion,

isntl particularly lie -cribiti:: tl.e place to be searched and
the persons or tilings to be seized.

Weiss 5

f 5. Right to Privacy

(A) Everyone has the right to privacy. No law shall

authorize arbitrary or abusive interference with one's
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private life, family, home or communications.

(B) Mo warrant shall be issued without probable cause,

supported by affidavit particularly describing the

place to be searched and the persons or things to be

seized.

Jenkins 6

Searches and Seizures

Sec. 6. Every person shall be secure in his person against unreasonaole

searches and seizures, and no such search or seizure shall be undertaken except upon

warrant therefor issued upon probable cause supported by an oath or affidavit

specifically describing the person to be searched or seized.

b. Property

Weiss 6

S *• Right to Property

(A) Everyone has the right to the use and enjoyment

Of his lawfully acquired property. The disposition

of property may be subject to reasonable laws to

protect the family.

(B) No one shall be deprived of his property except

upon payment of just compensation for reasons of public

utility and in accordance with law. In the event of

litigation, just compensation includes necessary

expenses of litigation when the private property owner

prevails.

Jenkins 3 and 4

Jenkins 23

Isrlolablllty of Communications

See. 23. No lav shall permit the Interception or inspection of any privste

nlcatioo or message.

Jenkins 26

Deprivation of Intellectual Property

Sec. 26. No person shall be deprived of the right to intellectual property

for any reason, except that just lavs may permit the interception and inspection

of communications to and from persons lawfully Incarcerated in jails or prisons to

the extent necessary to maintain the security of the institution.

iaslc Right

Sec. 3. The basic right of every person is the authority to acquire by

voluntary means, to own, to control, to enjoy and to dispose of private property.

Types of Private Property

Sec. 4. Private property rights are of three classes:

(1) Original rights, which consist of the rights which each person

has to his body;

(2) Intellectual rights, which consist of the rights which he has

to his thoughts and ideas; snd

(3) Secondary rights, which consist of the rights which he has to

his possessions, whether tangible or Intangible.

Jenkins 28

Searches and Seizures

Sec. 28. Every person shall be secure In his possessions, whether

tangible or Intangible, against unreasonable searches and seizures, and no such

search or seizure shall be undertaken except upon warrant therefor issued upon

probable cause supported by an oath or affidavit specifically describing the place

er things to be searched or seized.

Jenkins 20

Sanctions for Protection

Sec. 20. In furtherance of the right to Intellectual property, the state

may enact just laws to prohibit and punish crimes which Infringe this right.

Jenkins 27

Roy 7

The right of the people to be secure in their persons,

houses, papers, and effects against unreasonable searches and

seizures shall not be violated, and no search or seizure shall

be made except upon warrant therefor issued upon probable cause,

supported by oath or affirmation, and particularly describing

the place to be searched and the persons or things to be seized

and the purpose or reason for the search.

-15-

Sanctions for Protection

Sec. 27. In furtherance of the right to secondary property, the state shall

enact reasonable laws to prohibit and punish the crimes of armed robbery, theft,

trespass, fraud and other similar offenses.

Jenkins 33

Deprivation of Secondary Property

Sec. 33. No law shall ever allow the expropriation of the secondary property

of any person, except for rights of way for public streets and roads, flood
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prevention and control, or public defense in case of rebellion or foreign invasion.

Property shall not be taken or damaged without just compensation having been made,

paid into court for the owner or secured by bond as may be fixed by the court. The

legality of the taking and the amount of compensation shall be determined by a jury,

unless a jury be waived. Property taken in this manner shall be retained by the

state only so long as it may be used for the purpose for which it was taken.

Otherwise, it must be offered to the person from whom it was taken and sold to hin

upon payment to the state of Just compensation.

-17-

Roy 2

G. PERSONAL LIBERTY {MILITARY INTRUSION)

Projet 8

PROJET ARTICLE I, SECT40N S

No member of the armed forces »SuII in lime of peace
be quartered in any house without tho consent of the
owner or lawful occupant.

Weiss 13

$ 13. Freedom from Military Intrusion

No- soldier shall in time of peace be quartered in any

house without the consent of the owner, nor in time

of war, except in the manner provided by law.

Jenkins 32

No ex post facto law or law impairing the obligations of

contracts shall be passed; and no person shall be deprived of

life, liberty, or property, except by due process of law. Except

as otherwise provided in this constitution, private property

shall not be taken or damaged nor shall vested rights be divested

except for public purposes and after just and adequate compensa-

tion is paid.

c. Civil Jury Trials and Appeals

Roy 23

On appeal, in civil matters, the appellate courts shall

review both errors of law and face; provided that, on appeal,

where the appellate courts sits in panels, and there is a dissent

to the proposed reversal or modification of the judgment or

verdict of the District Court, ipso facto , the entire court will

grant a reargument, en hunc , at which time, the vote to reverse

or modify the District Court judgment or verdict, shall be a

majority of the Court.

Roy 24

Quartering of Soldiers

Sec. 32. No soldier shall be quartered in any residence without the co

of the owner or other lawful occupant.

Roy 8

No member of the armed forces shall in time of peace

be quartered in any house without the consent of the owner or

lawful occupant.

-19-

H. PARTICIPATION IN GOVERNMENT {IN GENERAL)

a. Voting

Weiss 19

| 19. Right to Vote

Every citizen who is at least eighteen years old, has

registered at least fifty days before an election,

and is residing in this state shall have the right to

vote. This right may be suspended temporarily only

while a person is judicially declared to be of unsound

mind or is under an order of imprisonment for conviction

of a felony.

In civil damage suits, the right of trial by jury shall not

be abridged, and no fact tried by a jury shall be otherwise re-

examined on appeal.

-18-

Weiss 7

S 7. Right to Trial by Jury

In civil suits, where the value in controversy shall

exceed the cost of service by a jury for one day, the

right of trial by jury without additional cost it

recognized, and no fact tried by a jury shall be

Otherwise reexamined on appeal.

b. Direct Participation

Weiss 20

$ 20. Right to Direct Participation in Government

<A) Everyone has the right to expect governmental

agencies to afford reasonable opportunity for citizen

participation before making major decisions as may be

provided by law.

(B) No person shall be denied the right to examine

public documents or to observe the deliberations of

public bodies except in cases in which the demand of

privacy clearly exceeds the merits of public

disclosure •

-20-

[102]



c. Civil Service

Weiss 21

X. PERSONAL LIBERTY {PROCEDURAL RIGHTS)

Projet 10

I 21. Civil Service Rights

Everyone shall have an equal opportunity to apply for

civil service employment. Selection shall be based on

merit without unreasonable qualifications of age or sex.

Civil service employees, subject to dismissal for cause,

have the right to a hearing.

d. Bearing Arms

Projet 9

PROJET ARTICLE I. SECTION 9

A well re*uliteH mPttfal bcin-: necessary to the

security of a free *»ate, the ri~M of the people to keep

and bear arms shall nol be abrid-vd. Tin- provision sit Ml

not prevent the p.vjj^ of l.iwi to prohibit t^ic carry in*

of concealed wepons or otherwise to regulate reasonably

the keeping and bearin™ of arms.

Weiss 23

S 23. Right to Bear Arms

A well regulated militia being necessary to the security

of a free state, the right of the people to keep and

bear arms shall not be abridged. This shall not prevent

the passage of laws to punish those who carry weapons

concealed.

Jenkins 31

Treed cm to Keep and Boar Anns

Sec. 31. The freedom of each person to keep and bear ams .hall not be

•bridged nor shall thi, right ever be .ubj.ct to licensure, registration, control

or taxation.

PROJET ARTICLE I. SECTION 10

In ali criminal p.osecutirnj the accu.cd shall have

the right to a speedy public trial by «n impartial jury.

All trials shall tM.e place in the parish in which the

©(Tense was eimmi-led, unk «, the vemir be ch.Tt-._j-J. The
acceded in rvory instance shall have the ri-hl to be con*

fron;."J with th.- wiUvOMea against I-.ir.t; he shall licvc the

ricli* to defend hifluelf, to has«r the ~.s'.istAnc* of counsel,

and to have com-el'ory proc-.-.-.s Tor ojiainin-* v.v'i.ic.'ses

in his favor. Prosecvfion tTuttl be b/ insfictsnent or in-

form.ion, but the U,*;is!atur« may provide for the prose-

culion of mi'-ac.-.icanors on affidavits. No person shall be

held to answer for capital crime unless on a presentment

or hWlctntent by a "r.i.id jury, except in cases arising

in the mi'. ilia warn in acluul service tn lime of w.v.- or

public d-r-cr. Tin person -h.-.II fcs twice pi^t in j-iopardy

of tu*i Oi- liberty for the inme ofton.e, except o:i his own
*pph-/.iioit for a new trial or wr.rc there is a mi.trial

or a r.-.oticn in arrest of juJ-cmr-M is Mtsialncd.

Projet 11

PROJET ARTICLE I, SIXTiON II

In all criminal prosecutions the accused shall be in-

formed of Use nature and eattte or Iho <".ccu-ali^n attains!

him and when tri'.-r* l.y jury tUa II bare the ri \:it *o

ch.Tllr~-.-c jurors peremptorily, the number of challenges

to be fixed by law.

Projet 12

PROJET ARTICLE I, SECTION 12

No person shall be compelled to *;ivc evidence

against him .-it in a criminal cast* or tn any procefdmg
th.tt may subject him to oiminal prosecution except as

olherwi>e provided for in th-, section. In the tri;il of con-

tested elections, in proceedings for the investigations of

election •, in all criminal tri.-.ls Under tin* flection laws,

and in any lawful procwedifl* against any one charged
with having et-"i-iitt"d th- offense cf brtS -;ry. any per.on
may be rn.n->-l!cd t~, testify .::u' -I...U i.ot be permitted

to withhold his testimony upon the ground that it may
incriminate him or subnet him lo public infamy; hut -tic it

testimony shnN not afterward; he us<-d against lntil in

any judicial i-roct-eoinj except for perjury in nivin'* such

testimony.

-23-

Roy 9

A well regulated militia being necessary to the security
of a free state, the right of the people to keep and bear a™
•hall not be abridged. This provision shall not prevent the
passage of la-s to prohibit the carrying of concealed weapons
or otherwise to regulate reasonably the keeping and bearing of

-22-

S 12. Freedom from Arbitrary Detention

(A) Anyone who is detained shall be informed of the

reasons for his detention.

(B) No person shall be detained for the purpose of

securing his testimony in any criminal proceeding

longer than may be necessary for his deposition.

(C) A person detained for a criminal offense shall

be promptly notified of the charge against him.

Weiss IS

S 15. Rights of the Accused

Every person accused of a criminal offense has the

right to be presumed innocent so long as his guilt

has not been proven according to law. The accused is

entitled:

(A) to defend himself personally or to be assisted by

counsel of his own choosing, or assigned by the court.
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and to communicate freely and privately with his counsel;

(D) to meet the witnesses against him face to face;

(C) to have process to compel the attendance of

witnesses in his behalf;

(D) to be assisted without charge by an interpreter

If he does not speak the language of the court; and

(E) to a speedy public trial by an impartial jury

of the parish in which the offense is alleged to have

been committed unless the venue be changed.

-24-

tvldence

Sec. 16. No person shall be compelled to give evidence against himself and

no confession shall be used unless given voluntarily. All evidence presented shall

be competent, relevant and material, unless the accused valves this right. The

accused shall be entitled to confront and cross-examine the witnesses against him,

to present a defense, and to take the stand in his own behalf.

Double Jeopardy

Sec. 17. Mo person shall be put in jeopardy twice for the same offense,

except on his own motion for a new trial or when there is a mistrial or when a

motion in arrest of judgment is sustained.

Jenkins 35

S 16» Freedom from Self-incrimination, Double Jeopardy, and

Ex Post Facto Laws

No person shall be compelled to testify against himself

in a criminal proceeding nor shall he be again put in

jeopardy for the same offense previously tried in any

jurisdiction. No ex post facto law shall be passed.

Prohibited Laws

Sec. 35. No bill of attainder, ex post facto law or law impairing the

obligation of contracts shall be approved.

-26-

Roy 11

Jenkins 12, 13 and 14

Arrest

Sec. 12. When a person has been arrested, he shall Immediately be advised of

his legal rights and shall soon thereafter be Informed of the nature and cause of

the accusation against him. Every person shall be entitled to assistance of counsel

at each stage of the prosecution, if he Is charged with a serious offense.

Initiation of Prosecution

Sec. 13. In all criminal cases, prosecution shall be initiated by information

or Indictment, except that misdemeanors may be initiated by affidavit. However, no

person shall be held to answer for a capital crime unless upon a presentment or

Indictment by a grand jury.

Fair Trial

Sec. 14. Every person charged with a crime shall be entitled to a speedy ,

public and impartial trial in the parish where the offense or an element of the

offense occurred, unless venue be changed on motion of the defendant.

-25-

Jankina 15, 16, and 17

Trial by Jury

Sec. 15. Any person charged with an offense or set of offenses punishable

by Imprisonment of mort than six months may demand a trial by jury. In cases

Involving a crime necessarily punishable at hard labor, the jury shall consist of

twelve persons capable of rendering a fair and impartial verdict. All of these

Jurors must concur to render a verdict in capital cases, and nine must agree in

ethers. In cases not necessarily punishable at hard labor, the jury may consist

of a smaller number of persons, all of whom must concur to render a verdict.

In all criminal prosecutions the accused shall be precisely

informed of the nature and cause of the accusation against him

and when tried by jury shall have the right to voir dire and to

challenge jurors peremptorily, the number of jurors and challenges

to be fixed by law.

Roy 12

In all criminal prosecutions the accused shall have the

right to a speedy public trial by an impartial jury in the parish

in which the offense was committed, unless the venue be changed

by law or consent of the accused# J<ft all stages of the criminal

proceedings including those of the Grand Jury, he shall have the

right to defend himself, to have the assistance of counsel, and

to have compulsory process for obtaining witnesses in his favor.

The accused in every instance shall have the right to be confronted

with the witnesses against him and shall have the right to present

his witnesses to the Gand Jury for interrogation; furthermore, the

accused shall have the right to the transcribed testimony of these

witnesses appearing before the Grand Jury in his case.

-27-

Roy 12 (Cont.)

Prosecution shall be by indictment or information, but the

legislature may provide for the prosecution of misdemeanors, on

affidavits. No person shall be held to answer for capital crime,

or felonies requiring punishment at hard labor unless on a pre-
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entment or indictment by a Grand Jury, except in cases arising

in the militia when in actual service in time of war or public

danger or where he specifically waives the necessity of the

presentment or indictment. No person shall be twice put in jeo-

pardy of life or liberty for the same offense, except on his own

application for a new trial or where there is a mistrial or a

motion in arrest of judgment is sustained.

cumstances, be separated from convicted persons.

(D) Minors, while subject to criminal proceedings, shall

be separated from adults.

(E) Laws for the punishment of crime shall be founded

on the principles of reform and prevention. Full rights

are restored by termination of state supervision for

any offense against the state.

Roy 13

No person shall be compelled to give evidence whether oral

or written against himself in a criminal case or in any proceeding

that may subject him to criminal prosecution except as otherwise

provided for in this section. In the trial of contested elections

in all criminal trials under the election laws, and in any law-

ful proceeding against any one charged with having committed

the offense of bribery, any person may be compelled to testify

and shall not be permitted to withhold his testimony upon the

ground that it may incriminate him or subject him to public in-

famy; but such testimony shall not afterwards be used against

him in any judicial proceeding except for perjury in giving such

testimony.

-28-

Roy 14

No person under arrest shall be subjected to or promised

an> treatment designed by effect on body or mind to compel

confession of crime, nor shall any confession unless freely and

voluntarily made be used against any person accused of crime.

Jenkins 18

J. DIGNITY (.HUMANE TREATMENT)

Projet 13

Punishments

Sec. 18. Cruel, unusual or excessive punishments shall not be Inflicted.

PERSONAL LIBERTY (BAIL)

Projet 14

PROJET ARTICLE I. SECTION 14

Excessive b-.il sh.il! not be n-fyjired, nor .-xcviivt

fines inipor.eJ. n*n- CTWcl and unuxi.il iiimitW nl iniiictod.

All |hi mn'rtwll h*-. baUaUo by suflicimi »un.-ti< •>, except

the following: t'ooru charged with « capital oiiense-

where* the proof i« evident or the presumption "rent;

persons convictod of f'-Ionics, provided that wiser* a mini-

mum :m.cnec of IvJt Ih-tn five years at hare! labor ii

actually fckpOCed. b.iil ,'ul! be allowed pcncln- appeal

until iin.-.l judgment.

Weiss 17

S 17. Right to Bail

Every person shall be bailable by sufficient surety

except for capital offenses when the proof is evident

or the presumption great. In noncapital cases, incar-

ceration prior to trial shall not exceed six months

nor shall bail be excessive.

Jenkins 19

PROJET ARTICLE I. SUCTION 13

No person under .-.rre.»t sh.-ill be Mft*lje«te4 to any

treatment sili.lHTll by Otfcct o?> body or ni:r.J to compel

confession ot' Crime, nor sh.ill ;»ny cnn.esMO:* unitv.s freely

and voluntarily n*4n bo used .-.-ainst any porson accused

«f crime.

Weiss 18

S 18. Right to Humane Treatment

(A) Every person has the right to have his physical.

Mental and moral Integrity respected.

<B) No one shall be subjected to torture or to cruel

and unusual punishments or treatments.

(C) Accused persons shall, save in exceptional cir-

Ssil

Sec. 19. All persons shall be entitled to ball both before and during trial,

except that persons charged with a capital offense shall not be entitled to post

ball if the proof is evident or the presumption is great. Pending appeal, ball

•hall be allowed until final Judgnent, if the minisum sentence actually loposed la

less than five rears at hard labor. Excessive bail shall not be required.

-31-

Roy 22

Excessive bail shall not be required, nor excessive fines

Imposed, nor cruel and unusual punishment inflicted. Ml persons
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hall be bailable by sufficient sureties, except the following:

persons charged with a capital offense where the proof is evident

or the presumption great; persons convicted of felonies, pro-

vided that where than a maximum sentence at hard labor is

actually imposed, bail shall be allowed pending appeal until

final judgment, at the discretion of the judge.

N. PARTICIPATION IN GOVERNMENT (CIVILIAN GOVERNMENT)

Projet 17

PROJET ARTICLE I. SECTION 17

The military sh.ill ho subordinate to the civil power.

Roy 17

L. PERSONAL LIBERTY (TREASON)

Projet 15

PROJET AKTtCUE I, SECTION IS

Treason oT^iusl the stale- fcrall consist m!y in levy-

in; Was against it or ail.i.'rin- to it. esscaoisM, :;iv::i~ them

aid and coif^rt. No parMa itsafl I:-* convicten c! '.ir-.'on

excant on tl.e le.tirro:iy of two witm-.res to tlic s»nw

overt act or en his coaf.-ssion in assets court.

Roy 19

Treason against the state shall consist only in levying

war against it or adhering to its enemies, giving them aid and

comfort. No person shall be convicted of treason except on the

testimony of two witnesses to the same overt act or on his

confession in open court.

-32-

U. PERSONAL LIBERTY (HABEAS CORPUS)

Projet 16

PROJET ARTICLE I. SECTION 16

The privilege c' the writ of hals.-as corpus vi.ill not
be suspended except in the event of rebellion or invasion

when the public safety may reo.uire it.

Weiss 14

(14. Habeus Corpus

The privilege of the writ of habeus corpus shall never

be suspended except by the Legislature in the case of

rebellion, insurrection or invasion, when the public

safety may require it.

Jenkins 9

Vrlt of Habeas Corpus

Sec. 9. The vrlt of habeas corpus shall not be suspended.

The military shall be subordinate to the civil power.

Weiss 22

| 22. Right to Civilian Government

The military shall be subordinate to the civil power.

0. ECONOMIC AND SOCIAL RIGHTS

Weiss. 22

| 22. Right to Civilian Government

The military shall be subordinate to the civil power.

Roy 20

Economic and Social Rights

Every person has the right to a healthful environment; to a basic

education and an opportunity to develop further his potential

abilities; to reasonably safe conditions of employment; and

to an opportunity to obtain medical care and social insurance

protection for unemployment, disability, and old age.

-34-

P. CULTURAL RIGHTS

Weiss 25

S 25. Cultural Rights

People within the state having a distinct language or

culture have the right to conserve the same. This

includes the right of the people of a political sub-

division to use the language or languages of their

choice in their local schools and other public institutions.

Private schools are free to teach in any language-.

Q. UNENUMERATED RIGHTS

Projet 18

PROJET ARTICLE 1. SECTION IS

This enumeration of ri-hts shall not be construed

to deny or impair other rijhts of the people not herein

expressed.

Roy IB

The privilege of the writ of habeas corpus shall not be

suspended except in the event of rebellion or invasion when the

public safety may require it.

-33-
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S 29. Unenumerated Rights

The enumeration in this Constitution of certain rights

shall not be construed to deny, impair, or disparage

other rights retained by the people.
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Jenkins 36

tnuaeratcd Rights

See. 36. The enumeration In this Constitution of certain rights shall not

be construed to deny or disparage other rights retained by each person.

Roy 16

This enumeration of rights shall not be construed to deny

or impair other rights of the people not herein expressed.

NOTES

Documents Nos. 24, 25, 26, 27 omitted.
They are compiled and presented as one

single document [No. 23, supra].

Document No. 24 is taken from projet
for a^ Constitution for the State of

Louisiana , Vol. 2, 5-41
Document No. 25 is

Delegate Jenkins.
Document No. 26 is
Delegate Weiss
Document No. 27 is
Delegate Roy

a Proposal by

Proposal by

Proposal by

Document 28 is also omitted but may be
found supra in information showing
dispositions of Tentative Proposals for
the meeting of April 17, 1973.

CC/73 Research Staff

Committee on Bill of
Rights and Elections

April 30, 1973

Staff Memorandum No. 29

RE: CBRE Request (by Delegate Kendall Vick) for information on

the requirements of the U.S. Constitution and laws in the

area of voting. In addition, the memo analyzes the pend-

ing proposal by Dr. Weiss entitled Right to Vote in light

of the caseu.

A number of recent U.S. Supreme Court decisions affect

voting rights. Past decisions have generally held .that an

individual may not be denied access to the ballot because of

some extraneous condition such as race, e. g., Gomiliion v .

Lightfoot , 364 US 339 (1960), wealth, e. g. , Harper v. Virginia

Board of Elections , 383 US 663 (1966) , or military status, e. g.

Carrinqton v. Rash , 380 US 89 (1965). The Harper case ruled

poll taxes unconstitutional as a denial of equal protection.

In Cipriano v. City of Houma , 395 US 701 (1969) , the Supreme

Court held that one generally cannot limit the right to vote to

"property taxpayers" in a revenue bond election. However, if no

special class is singled out, a state may require a 60% vote to

pass a bond issue, Dunn v. Blumstein , 405 US 330 (1972). In

addition, where a special district exists for a very limited

purpose, i. e., a water district for acquiring, storing, and

distributing water for farming, the court has permitted only

landowners to vote (for the board to govern the water district)

with votes based on assessed valuation of lands, Sal2er Land Co .

v. Tulane Lake Basin Water Storage District , 93 S. Ct. 1224 (1973).

The court has held that durational residence laws are un-

constitutional unless the state can demonstrate that such laws

are necessary to promote a compelling governmental interest. It

rejected arguments by Tennessee that such laws were necessary to

insure the purity of the ballot box from "colonization" or "dual

voting." It also rejected the knowledgeable voter argument on

the basis that most campaigning is done in the last month of the

election. While suggesting a 30-day residence requirement limit,

the court did allow a 50-day limit in New Mexico where the state

showed a need for this period of time to compile accurate voter

lists, Marston v. Lewis , 93 S. Ct. 1211 (1973). Where a similar

need was shown in Georgia, the court also allowed a 50-day limit

but cautioned that this was approaching the outer constitu-.-.i .mal

limit. Burns v. Fortson , 93 S. Ct. 1209 (1973).

In O'Brien v. Skinner . 93 S. Ct. 79 (1972), the court indi-

cated that a state must provide an opportunity for one in jail

awaiting trial to vote although it denied relief in the case in

question because the plaintiff had felled to raise the question

early enough.

State literacy tests to vote have been the subject of con-

siderable controversy. Although generally permitted, they have

been denied to a state with a past practice of racially secre-

gated inferior schools on the basis that blacks that attended

such schools in the past would be denied the equal protection of

the laws, Gaston County v. United States , 395 US 285 (1969).

The Gaston case was based on the 1965 Voting Rights Act

which suspended literacy tests for voting in states and political

subdivisions that had used literacy tests to discriminate against

a minority group in the past. The act also provided that a po-

litical subdivision could resume literacy tests after it had

stopped using them for such discriminations for five years.

However, the court said in Gaston that it still could not resume

them if the potential voters subject to such literacy tests had

been subjected to racially segregated inferior schools.

The 1965 Voting Rights Act also provided that any change

in voting procedures and districts in a state with a previous

history of discrimination would have to be the subject of a
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declaratory court judgment that the change was not discriminatory

or a negative report from the U.S. attorney general on whether

the change was discriminatory. Recently, the U.S. attorney

general ruled that the change in Louisiana to running by divisions

in municipal at large elections tended to be discriminatory.

This in effect, voided the 1972 act of the Louisiana Legislature

which provided for such a change. (See Annex A.)

The 1970 Voting Rights Act completely abolished durational

residency requirements for voting for president and vice president

and required states to register potential voters up to thirty

days before the election.

In the recent case of San Antonio Ind. School District v .

Rodriguez , 93 S. Ct. 1278 (1973), the court indicated that while

education was not a fundamental right, some identifiable quantum

of education is necessary to make meaningful the exercise of other

constitutional rights, such as the right to vote. It held, in

effect, that Texas was supplying this amount of education in its

-3-

poorer school districts.

In Rosario v. Rockefeller , 93 S. Ct. 1245 (1973) , the

court held that a state could require a person to register with

the party of his choice 30 days before a general election in

order to vote in the next party primary.

The courts have generally had stricter tests with regard

to the right to vote than with the right to be a candidate.

In the latter situation, however, the court has held that a

$1,000 filing fee is excessive and violates the equal protec-

tion clause where a candidate has no other alternative such as

the filing of a petition with a requisite number of signatures.

Nevertheless, the court indicated that a "reasonable" filing

fee was permissible, Bullock v. Carter , 92 S. Ct. 849 (1972).

Multimember districts, while under considerable attack,

are still permissible. In Whitcomb v. Chavis , 403 US 124 (1971) ,

blacks in an Indiana multimember district had been split into

single-member districts. Rejecting the argument, the court said

it was not prepared to hold that district-based elections de-

cided by plurality vote are unconstitutional in either single-

member or multimember districts simply because supporters of

losing candidates have no legislative seats assigned to them.

The proposal by Dr. Weiss reads as follows:

Section . Right to Vote

Every citizen who is at least eighteen years old, has
registered at least fifty days before an election, and
is residing in this state shall have the right to vote.
This right may be suspended temporarily only while a
person is judicially declared to be of unsound mind or
is under an order of imprisonment for conviction of a
felony.

The above section would appear to satisfy all of the

requirements of equal protection laid down in the recent court

cases with the possible exception of the time limit for regis-

tering to vote. Director Gaspard of the Board of Registration

informed the Committee on Bill of Rights and Elections that a

30-day time limit before an election for terminating registra-

tion was adequate at the present time. In view of this, the

Supreme Court might very well hold that 50 days was an un-

necessarily long period for cutting off registration before an

election in Louisiana. In addition, since Louisiana must reg-

ister potential voters for up to 30 days before a presidential

election, it would be administratively easier to have only one

set of books and stop all registration at the same time.

department ol Justice

3Ba»tim3tgn, p.C. 2U530

APR 20 1973

Honorable William J. Guste, Jr.
Attorney General
State of Louisiana
Department of Justice
Baton Rouge, Louisiana 70804

Dear Mr. Attorney General:

APR 24 1973

OFFICE OF
ATTORNEY GENERAL

BATON ROUGE

This is in reference to Act 106 submitted by you
to the Attorney General pursuant to Section 5 of the
Voting Rights Act of 1965, as amended. We received your
submission on February 19, 1973. Act 106 provides for
the use of divisions or numbered posts for all multi-
member bodies in districts, parishes, municipalities,
and wards in the state.

Our analysis of this matter reveals that Act 106
would impose a numbered-post requirement on present
Louisiana election procedures for multi-member offices.
In our view the electoral system as modified by Act 106
significantly reduces the potential for minority candi-
dates to win representation in multi-member offices in
Jurisdictions such as Louisiana where there has been a
pattern of racial bloc voting. The Attorney General
has interposed objections under Section 5 of the Voting
Rights Act to similar numbered-post systems in a num-
ber of other jurisdictions. We are accordingly unable
to conclude, as we must under the Voting Rights Act,
that implementation of 106 will not have a discrimina-
tory racial effect and therefore I must, on behalf of
the Attorney General, interpose an objection under
Section 5. As the law provides, Act 106 may be brought

- 2 -

before the District Court for the District of Columbia
notwithstanding this objection and may be implemented
should that Court grant a declaratory judgment that the
Act will have neither the purpose nor effect of discrimi-
nation on the basis of race.

While we accept and appreciate the fact that the
legislative purpose in passing this statute was to
simplify and expedite the election process, Section 5
requires us to examine the effect as well as the purpose
of such changes. Should the legislature choose to make
other revisions of this type we would be pleased to give
the matter prompt consideration.

Inasmuch as the United States District Court for
the Western District of Louisiana has deferred proceeding
in Lada v. City Council of Lake Charles (CA No. 18,275)
involving Act 106 until the Attorney General completed
his review, and Reine v. Town of Sorrento Municipal
Democratic Committee (CA No. 73-120), challenging an
election held pursuant to Act 106, has been recently
filed in the United States District Court for the Middle
District of Louisiana, I am taking the liberty of furnish
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Ing a copy of this letter to both Courts. However,
nothing contained herein should be construed in any way
as addressing the constitutional issues pending before
those Courts.

In view of your opinion of February 19, 1973,
suspending the application of Act 106 to 63 municipal
primaries held March 24, 1973, and the statement of
Mr. Kenneth C. DeJean of your office in his telephone
conversation with departmental attorney Joshua R. Treem

3 -

on Harch 12, 1973, that the suspension would be effective
through all runoffs necessitated by the results of the
March 24 primaries, we would appreciate being notified
whether you will extend the prohibition on the use of
Act 106 to any other election, including the municipal
general elections to be held this year.

Sincerely,

a
_#ANLEY POTtflNGER^/^

£ss«tant Attorney General
'civil Rights Division

CC/73 Research Staff

Committee on Bill of
Rights and Elections

May 2, 1973

Staff Memorandum No. 30

RE: CBRE Request (by Delegate Vick) for information on the right

to personal liberty (criminal procedure rights) recognized

by the U. S. Constitution and the extent to which proposed

sections of the rights article meet or surpass these rights.

Section I. Personal Liberty (Procedural Rights) in Document

23 includes Sections 10, 11, and 12 of Article I of the Law Insti-

tute Projet; Delegate Weiss' s proposed Sections 12, 15, and 16;

Delegate Jenkins* proposed Sections 12, 13, 14, 15, 16, 17, and

35; and Delegate Roy's proposed Sections 11, 12, and 13.

The comparable provisions are the Fifth and Sixth Amendments

to the U. S. Constitution, particularly as they are made obliga-

tory on the states by virtue of the due process clause of the

Fourteenth Amendment.

The U. S. Supreme Court has held that the following provi-

sions are binding on the states no matter how minor the offense

involved because they are fundamental rights and hence protected

by the due process clause:

1. To a speedy public trial. In re Oliver , 333 US 257,272

(1948),

2. To be informed of the nature and cause of the accusation.

Smith V. O'Grady , 312 US 329 (1941),

3. To confront the witnesses against him. Pointer v. Texas ,

360 US 400 (1965),

4. To compulsory process for obtaining witnesses in one's

favor, Washington v. Texas , 388 US 14 (1967),

5. Not to be subject to double jeopardy, Benton v. Maryland ,

395 US 784 (1969),

6. To remain silent, absent a grant of immunity from prose-

cution, Malloy v. Hogan , 378 US 1 (1964) and Murphy v.

Waterfront Commission , 378 US 76 (1964)

.

The Supreme Court has recently held that an accused in any

criminal proceeding has the right to be represented by his retained

counsel at all critical stages. Indigents who cannot afford to

retain counsel have the right to counsel provided by the state

in any case in which imprisonment is imposed as a penalty. "We

hold, therefore, that absent a knowing and intelligent waiver,

no person may be imprisoned for any offense, whether classified

as petty, misdemeanor, or felony, unless he is represented by

counsel at his trial," Argersinger v. Hamlin, Sheriff , 92 S. Ct.

2006 (1972). Under the ruling, only fines or other penalties

not involving imprisonment may be imposed for even minor traffic

offenses without the defendant being granted the right to counsel.

The right to trial by jury is more limited. Under the ruling

in Duncan v. Louisiana , 391 US 145, 159 (1968), the right to a

jury trial for a criminal offense is limited to cases in which

the potential punishment is imprisonment for six months or more

or a fine of $500.00 or more. In addition, the jury need not

consist of twelve persons but may be as few as six.

-2-

Finally, the federal requirement that felonies must be prose-

cuted by grand jury indictment does not apply to the states.

The Projet 10, 11, and 12 tend to recognize only the minimum

guarantees of the federal constitution and, as interpreted in

the past, less than the minimum.

The Weiss proposal adds two rights not included in the federal

guarantees, the right to be informed of the reasons for any deten-

tion and the right to an interpreter free of charge if the accused

does not speak the language of the court. The latter is recognized

in the 1970 Illinois Constitution. It is silent on the method

of bringing an accused to trial in criminal cases.

The Jenkins proposal is silent on obtaining compulsory process.

Jenkins 15 should probably read "six months or more" in lieu of

"more than six months" to conform to the Duncan case.

In sum, the minimum guarantees of citizens against state

action already provided for by virtue of the Fourteenth Amendment

of the U. S. Constitution in this area of criminal procedural

rights could be stated as follows:

Section . Rights of Every Accused Person

A person accused of any offense has the right to a
speedy public trial, to be informed of the nature and
cause of the accusation, to confront witnesses against
him, to compulsory process for obtaining witnesses in
his favor, to remain silent without a grant of immunity
from prosecution, and to be free from double jeopardy
for the same offense.

Section Right to Counsel

No one may be imprisoned for any offense unless he is
represented by counsel at his trial.

Section . Additional Guarantees

Every person accused of an offense punishable by imprison-
ment for six months or more has the right to a trial by

-3-
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jury in the parish in which the offense was committed
unless the venue be changed.

The $500.00 for the Duncan case is not included in the latter

section because it may not stand in the future with inflation, etc.

The committee may wish to recognize additional criminal procedural

rights in the Louisiana Constitution which are over and above those

already recognized in the U. S. Constitution. Mr. Roy's proposals

on the grand jury, for example, are apparently intended to provide

such additional guarantees.

CC/73 Research Staff

Committee on Bill of
Rights and Elections

May 2, 1973

Staff Memo No. 31

RE: CBRE Request (by Delegate Weiss) for background information

on the inclusion of a section on cultural rights in the

rights article of the Louisiana Constitution.

Cultural rights have not been included traditionally in

American constitutions. In recent years, however, some of the

newer state constitutions have made reference to cultural rights.

The 1972 Montana Constitution provides for the protection of the

cultural rights of American Indians as follows:

"The state recognizes the distinct and unique cultural
heritage of the American Indians and is committed in its
educational goals to the preservation of their cultural
integrity."

The New Mexico Constitution has a provision which prohibits

discrimination against children of Spanish descent and provides

for teachers to learn both English and Spanish but falls short

of recognizing cultural rights as such for persons of Spanish

decent.

Cultural rights are recognized in the Universal Declaration

of Human Rights (1948) and in the constitutions of some sovereign

states.

Louisiana is one of the few state's in the Union with a sub-

stantial native population speaking a language other than English,

namely the French Acadians. Irv addition, among blacks, there

is a sense of distinct cultural identity. Throughout the

United States, in recent years, a growing ethnic awareness

has led to a tendency to reject the melting pot theory in favor

of variety. President Kennedy once said it in a major speech

in which he expressed an American desire to make the world safe

for diversity.

Any section in the rights article on cultural rights should

probably meet two tests; it should be based on a universal

rather than a narrow ethnic appeal and it should be practicable.

The proposal by Dr. Weiss appears to meet this criteria.

It reads as follows:

Section . Cultural Rights

People within the state having a distinct language or
culture have the right to conserve the same. This
includes the right of the people of a political sub-

division to use the language or languages of their choice
in their local schools and other public institutions.
Private schools are free to teach in any language.

As Judge Allen Babineaux of Lafayette stated in his letter

of April 16, 1973, to committee members in support of the pro-

posed section, its adoption would not mean the wholesale replac-

ing of English by French in the parishes of Acadiana. It would

only mean that some courses might be taught in French in some

parishes depending upon the wishes of the people as expressed

through their local school boards. As a practical matter, English

will continue to be the dominant language of the state. It would

merely provide greater freedom in the use of other languages.

The 1921 Louisiana Constitution, Article XII, Section 12, pro-

hibits this.

In addition, smaller ethnic groups could preserve their

language and culture through the use of private schools. With

greater freedom for cultural rights, Louisiana might obtain a

number of foreigh language institutions which could not help

but benefit its people in terms of the development of inter-

national trade and understanding.

The Weiss proposal is stated in more universal terms than

either the Montana or New Mexico provisions. At the same time,

it does suggest a practical method for preserving the cultural

variety of this state.

From a technical standpoint, the first sentence of the

Weiss proposal might be shortened to read as follows, "People

with a distinct language or culture have the right to conserve

them."

CC/73 Research Staff

Committee on Bill of
Rights and Elections

May 3, 1973

Staff Memorandum No. 32

RE: CBRE Request to review the proposals on the right to

property by Delegates Jenkins and Weiss and to pre-

pare suggested language for such a section that might

be acceptable to the committee.

Dr. Weiss expressed concern that there be just and ade-

quate compensation in expropriation situations. Mr. Jenkins

wanted something in the section to prevent the expropriation

of entire businesses and industries as well as greater free-

dom to enjoy and dispose of property. Mr. Roy expressed

an interest in not unduly hampering the state in cases where

expropriation is necessary for a public purpose. Mr. Guarisco

expressed interest in providing adequate compensation in

cases of "appropriation" (See CBRE Staff Memo No. 18).

The committee has already adopted tentatively the following

section:

Section . Due Process of Law

No person shall be deprived of life, liberty, pro-
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perty, or other rights without substantive and procedural

due process of law.

The Fourteenth Amendment to the U. S. Constitution provides

in part as follows:

"...nor shall any State deprive any person of life,

liberty, or property without due process of law..."

The Supreme Court under a long line of decisions has

held that, by virtue of the due process clause of the Fourteenth

Amendment, a state may not take or damage private property

except for public purposes and upon payment of just compensa-

tion (See e.g., Griggs v. Allegheny County , 369 US 84 (1962).

Hence, it is not necessary to have a special provision

in the Louisiana Constitution to protect private property

from expropriation without payment of just compensation unless

there is a desire to restrict further the state's power to

expropriate.

However, for reasons of tradition and sensibility, such

a provision could be included as follows:

Section . Right to Property

Mo property shall be taken except for public pur-

poses and upon payment of just compensation.

The use of the word "taken" could be explained in a

comment to include either "appropriation" or "expropriation"

of property which could meet the concern of Mr. Guarisco

with regard to the special meaning in Louisiana of "appropria-

tion." "Taken" is understood to include the concept of "damaged.

To restrict further the expropriation power of the state

or to expand further the right to property concept tends to

lead to problems involving zoning laws, private building restric-

tions, pollution control laws, court-created nuisance concepts,

forced heirship, donations and collation, anti-discrimination

laws, and the seizure of contraband.

Since it appears that the committee does wish to expand

further the right to property despite these problems, the

following language is suggested as a basis for discussion.

Some of the problems with language of this type are discussed

below in the proposed section:

Section . Right to Property

Mo one shall be denied the right to acquire private

property by voluntary means, and to own, enjoy, and

dispose of it subject only to the police and taxing

powers. No property may be taken except for a public

purpose and upon payment of just compensation. No law

shall authorize the taking of intangible assets or of

ovable property except for contraband or in dire emer-

gencies to save lives.

No property may be taken unless the probable amount

of just compensation has first been paid to the owner

or into court for his benefit. When an owner has received

less than just compensation as subsequently ascertained

by a jury unless waived, he shall be entitled to the

additional compensation plus reasonable interest and

attorneys fees as well as such penalties as the legis-

lature may provide.

In Lynch v. Household Finance Corp . , 92 S. Ct 113 (1972),

the U. S. Supreme Court stated that there was no real dichotomy

between personal liberties and property rights. Holding that

rights in property are basic civil rights, it stated, "It

cannot be doubted that among the civil rights intended to be
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protected from discriminatory state action by the Fourteenth

Amendment are the rights to acquire, enjoy, own, and dispose

of property" (See also Shelley v. Kraemer , 334 US 1, 10(1947).

The first sentence of the proposed section has language similar

to that used by the court in the above-cited cases. Making

the right subject only to the police and taxing powers would

make it clear that these powers would only be limited by

due process as at present. This would permit the due process

test to continue to be the standard in determining the consti-

tutionality of zoning laws, private building restrictions,

pollution control laws, and nuisance concepts developed by

the courts in the past.

The above language would, however, have the effect of

abolishing the concept of forced heirship and certain inter-

pretations in Louisiana law involving donations and collation.

These provisions at present have the effect of forcing a

person to leave his property to his children whether he wants

to or not. Since under the above section, one could freely

"dispose" of property, the state could no longer "force"

property to be left to children against the wishes of the

property owner unless, of course, the children were still

minors and there were no other provisions made by the responsible

parent for their rearing and education.

The third sentence in the proposed section would prohibit

the seizure of intangible assets; this would presumably serve

as a deterrent to action such as occurred with President

Truman's seizure of the steel industry [See Youngstown Co.

v. Sawyer, 343 US 579 (1952)}. In addition the sentence would

-4-

prohibit the seizure of movable property except for contra-

band and in dire emergencies to save lives. Confiscation of

contraband, such as goods smuggled into the country or other

property associated with a crime, has long been recognized

as an exception to the general right to property.

The second paragraph of the proposed section takes into

account the present quick-taking statute in Louisiana (See

CBRE Staff Memo No. 18) which facilitates the construction

of highways. At the same time it would provide for a subse-

quent jury trial to insure that just compensation has actually

been paid.

-5-
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CC/73 Research Staff

Committee on Bill of
Rights and Elections

May 3, 1973

Staff Memorandum No. 33

RE: Rights of the Child. CBRE Request (by Delegate Weiss) for

background information on including in the rights article

of the Louisiana Constitution, a section on rights of the

child.

Children, or persons below the age of majority (i.e., in

Louisiana, the age of majority since July 26, 1972, has been

declared to be eighteen years of age) , have generally not been

accorded the same rights as adults . The assumption is that

minors need special treatment at the hands of parents, courts,

police, the state, schools, and other institutions. The theory

is that a case involving a youth in violation of the law is not

the same type of case as one involving an adult. Accordingly,

juvenile courts often operate on a more flexible set of standards

and procedures than are used in adult courts. More stress is

often placed on rehabilitation. However, when minors are not

considered criminal defendants, they generally have not been

protected by standards of fairness and due process, such as the

right of counsel, trial by jury, and the right to be informed

of the nature and cause of the accusation.

In 1967, the u. S. Supreme Court held that detention of a

minor in a juvenile home was tantamount to punishment in prison.

While acknowledging that special treatment for juvenile offend-

ers was necessary, the court held that a minor was a "person"

under the Fourteenth Amendment and hence entitled to due pro-

cess protection, including notice to prepare a defense, right

to counsel, right to remain silent, right of confrontation, and

cross-examination.

In a subsequent case involving the wearing of armbands in

school, the court stated:

In our system, state-operated schools may not be en-
claves of totalitarianism. School officials do not
possess absolute authority over their itudents. Stu-
dents in school as well as out of school are 'persons'
under our Constitution. They are possessed of funda-
mental rights which the state must respect, just as
they themselves must respect their obligations to the
state. (Tinker v. Pes Moines School District , 393 US
503 (1969)

The general direction of Supreme Court decisions in this

area of child rights in general, has been toward recognizing

that minors have many of the procedural safeguards possessed by

adults. At the same time, the court has recognized the special

needs of juvenile court proceedings. In re Winship , 397 US 358,

359 (1970).

Nevertheless, there are still many unresolved questions in

the area of child rights. See Annex A entitled, "Do We Need a

Bill of Rights for Children?"

The 1972 Montana Constitution established constitutional

protection for the child in a section as follows:

Section 15. Rights of Persons Not Adults

The rights of persons under 18 years of age shall
include, but not be limited to, all the fundamental
rights of this Article {i.e., the Bill of Rights)
unless specifically precluded by laws which enhance
the protection of such persons.

The proposal by Dr. Weiss is patterned after the Montana

provision and reads as follows:

Section . Rights of the Child

Persons below the age of majority may exercise all
recognized rights unless specifically precluded by
laws which enhance the protection of such persons.

The Weiss proposal, as does the Montana proposal, creates

a presumption that a child has rights which the state may modify

by law to enhance the protection of the child.
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NOTES
Staff Memo No. 33, Appendix A, is

omitted. See L. Richette, "Do we need
a Bill of Rights for Children?"
B r i t a n n i c a Book of the Year , 1973 ,

406-409.

CC/73 Research Staff

Committee on Bill of
Rights and Elections

May 3, 1973

Staff Memo No. 34

RE: Rights of the Family. CBRE Request for staff study of

Tentative Proposals No. 19 and 20 on the rights of the

family with a view to suggesting language which might

be acceptable to the committee.

Tentative Proposal No. 19 by Dr. Weiss was as follows:

Section . Rights of the Family

(A) The right of marriage between a man and
woman of marriageable age and their right
to have a family is recognized . No
marriage shall be valid if entered into
without the free and full consent of the
spouses

.

(B) The paramount right of parents to rear their
children in accordance with their own con-
victions is recognized . Parents and children
have mutual duties and responsibilities.

An amendment to Tentative Proposal No. 19 made by Mr. Jenkins

(Tentative Proposal No. 20) is as follows:

Section . Rights of the Family

No law shall abridge the right of marriage between

a man and woman of marriageable age and their right to

have a family. Nor shall any law deny the right of parents

to rear their children in accordance with their own con-

victions. Parents and children have mutual duties and

responsibilities

.
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The apparent intent of the proposals is to recognize the

freedom to marry and to recognize further that parents have

rights with regard to the rearing of their children with which

the state should not interfere.

There are comparatively few restrictions on the freedom

to marry in Louisiana. The prohibition against miscegenous

marriages, which had been previously held to be unconstitutional

by the federal courts, was abolished by Act 256 of the 1972

Louisiana Legislature along with other "Jim Crow" laws {See

La. Civil Code, Art. 94). The minimum age requirements for

marriage are not regarded as objectionable. Prohibitions against

close blood relatives marrying are generally regarded as reason-

able. While adultery is not a crime in Louisiana, a person

guilty of it was nevertheless prohibited from subsequently marry-

ing his mistress after a divorce was obtained on account of

adultery. This restriction on marriage, which caused a number

of problems, was also repealed by Act 625 of the 1972 Louisiana

Legislature. (See La. Civil Code, Art. 161). Hence, the present

restrictions on marriage in Louisiana are quite minimal and it is

an open question as to whether the freedom to marry needs consti-

tional protection.

The other concern regarding the paramount right of parents

to rear their children in accordance with their own convictions

has tended to run into conflict with the compulsory education

laws of the states. In Wisconsin v. Yoder^ 92 s. Ct. 1526 (1972),

the United States Supreme Court held that family rights predominate

over state interests in requiring a child to attend school until

age 16 and that (Amish) parents for religious reasons may have

(2)

their child stop attending school at the eighth grade. In the

case, the Amish were granted an exception to the requirement

of keeping their children in school to age 16, but the court

implied that the compulsory education law was valid to the extent

that it tended to insure the child in question a basic education.

Other state-parent conflicts revolve around the health and

welfare of the child in such matters as necessary blood trans-

fusions and child abuse.

In view of all of the above, if the committee considers

that family rights should be the subject of special constitutional

protection, the following language is suggested as a basis for

discusssion:

Section . Rights of the Family

Laws restricting the right of a man and woman to marry

shall be limited to reasonable requirements as to health, full

consent, waiting period, registration, minimum age and parental

consent in the case of minors, and restrictions on the marriage

of relatives.

Subject to reasonable minimum standards of health, education,

and welfare of the child established by law, parents have the

paramount right to rear their children in accordance with their

own convictions.

(3)

CC/73 Research Staff

Committee on Bill of
Rights and Elections

May 3, 1973

Staff Memo No. 35

RE: Right to Direct Participation in Government. CBRE Request
for a staff review of the proposal by Dr. Weiss for a sec-
tion in the rights article on the right to direct partici-
pation in government with a view to suggesting language
which might be acceptable to the committee.

The proposal by Dr. Weiss is as follows:

Right to Direct Participation in Government
"fX~J Everyone has the right to expect governmental agencies
to afford reasonable opportunity for citizen participation
before making major decisions as may be provided by law.

(B) No person shall be denied the right to examine public
documents or to observe the deliberations of public bodies
except in cases in which the demand of privacy clearly
exceeds the merits of public disclosure.

The proposal is apparently adopted from the 1972 Montana

Constitution which provides for the following:

Section 8. Right of Participation

The public has the right to expect governmental
agencies to afford such reasonable opportunity for citizen
participation in the operation of the agencies prior to

the final decision as may be provided by law.

Section 9. Right to Know

No person shall be deprived of the right to examine docu-
ments or to observe the deliberations of all public bodies or
agencies of state government and its subdivisions, except in

cases in which the demand of individual privacy clearly
exceeds the merits of public disclosure.

Local and state public bodies in Louisiana have frequently

met in executive session to thrash out controversial issues

before their open public sessions begin. At the latter sessions,

agreements reached in executive session are publicly approved

often with little debate. The public is thus not involved in the

final decision -making process. Often no minutes are taken of the

executive session. This, apparently, is the typical situation

which this proposal seeks to discourage.

A number of problems arise in connection with opening up

public records and the decision -making process. What is a public

document? Is an internal staff memo a public document? If so,

would this tend to hamper a staff in giving frank and blunt advice

to a public body? What about issues which a public body wants

investigated? Would disclosure hamper the investigation? What

documents, other than personnel records, should be regarded as

confidential?

The balancing of the demands of privacy versus the merits of

public disclosure can be the subject of considerable controversy.

It is suggested, if a right to participation section is to be

adopted, that there be a requirement that those cases involving

privacy should be provided for by law to minimize litigation.

This change could be accomplished by a revision of the second

paragraph of the Weiss proposal to read as follows:

No person shall be denied the right to examine public docu-
ments or to observe the deliberations of public bodies except
in cases in which the demands of privacy clearly exceed the
merits of public disclosure.

The section would obviously be intended to apply to both

state agencies and political subdivisions and this could be stated

in the comment to accompany the proposal.
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For the convenience of the committee, U.S. and Louisiana

public information acts are attached as Annexes A and B

respectively.

NOTES

Staff Memo No. 35, Appendix A & B, are
omitted. See 5 U.S.C. §552 and
La. R.S. 49:952 [Public Information].

CC/73 Research Staff

Committee on Bill of
Rights and Elections

May 16, 1973

Staff Memorandum No. 36

RE: Abolition of Sovereign Immunity

Under the proposed section entitled "Access to Courts,"

the committee has provided the following. "Neither the state

nor any person shall be immune from suit." A question arises

as to what extent a public officer, i.e., an executive officer,

legislator, or judge would lose immunity from suit in connection

with his official acts. This memo examines that issue.

The doctrine of sovereign immunity is based on the common-

law concept that the king can do no wrong. In recent years,

the rationale behind the concept has come under increasing attack

as it is discovered that the king (i.e., the government) can,

and on occasion, does do wrong.

Although based on the common law, thirty-one state consti-

tutions have a provision on the subject. Such provisions are of

four basic types:

1. Twenty-one state constitutions (including that of La.)

have a provision authorizing the legislature to waive state

immunity;

2. Four state constitutions (e.g.. North Carolina, Idaho,

Nevada, and Utah) set forth a specific procedure for claims

against the state;

3. Three state constitutions (e.g., Alabama, Arkansas, and

West Virginia) specifically prohibit suits against the state, and

4. Three states (Nebraska, Illinois, and Montana) specifically

waive sovereign immunity.

The provisions for the three latter states are as follows:

1875 Nebraska Const, (as amended). Article V, Section 22.

The state may sue and be sued, and the Legislature shall
provide by law in what manner and in what courts suits shall
be brought.

1970 Illinois Const., Article 13, Section 4.

Except as the General Assembly may provide by law,

sovereign immunity in this State is abolished.

1972 Montana Const., Article II, Section 18.

The state, counties, cities, towns, and all other local
governmental entities shall have no immunity from suit for

injury to a person or property. This provision shall apply
only to causes of action arising after July 1, 1973.

Of ttoe three states specifically waiving sovereign immunity,

the Montana provision comes closest to the proposal for the

Louisiana Constitution. It is to be noted, however, that the

Montana provision does not provide for abolishing the immunity

of governmental officials. Only the immunity of the governmental

entity itself is abolished.

The Montana provision is included in its rights article,

whereas the more conditional waivers of immunity in the Illinois

and Nebraska Constitutions are not in their respective rights

articles.

While there can be no certainty as to how courts might in-

terpret the proposed Louisiana provision, on its face it appears

to abolish immunity for governmental officials acting in their

official capacities. This would go beyond the waivers of immunity

of any other state.
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Besides abolition of sovereign immunity by constitutional

provison or statute, immunity is also being abolished by court

decision. In Krause v. State of Ohio , 28 Ohio App. 2d 1 (1971),

a plaintiff sued the State of Ohio for the recovery of damages

from the state for the wrongful death of plaintiff's decedent,

alleged to have been caused by the activity of the Ohio National

Guard on the campus of Kent State University in May of 1970.

Reversing previous decisions, the court summarized its decision

as follows:

1. The State ot Uhio is responsible under the doctrine of

respondeat superior for the tortious acts of its authorized agents.
A complaint alleging the tortious conduct of an agent while cn-
K'tgcd in authorized activity on behalf of the state states a cause
of action.

2. The doctrine of sovereign immunity cannot be supported
in Ohio in the light of the history of Section 10, Article I of the
Ohio Constitution, as amended in the Convention of 1912, and
llie legislative policy reflected in the general procedural statutes
governing suability in Ohio. Moreover, a special shield for the
M;de against responsibility for its tortious acts is unjust, ar-
bitrary, and unreasonable and results in discrimination prohibited
by the equal protection and due process clauses of the Four-
teenth Amendment to the United States Constitution.

3. If the doctrine of sovereign immunity had any vitality in

Ohio after the amendment of Section 16, Article I, in the Conven-
tion of 1912, it was derived from judicial interpretation. As a
creation of the courts, the doelrine can be removed by the
judiciary.

4. The possibility that the removal of sovereign immunity
may impede or inhibit agents of the state in the proper perform-
ance of necessary, authorized functions on behalf of the state can
be obviated by the retention of immunity from civil liability

for individual agents of the stale when performing in an author-
ized capacity on the state's behalf while at the same time im-
posing liability on the state when the uctivity is tortious.

The interesting aspect of the Krause case is that the court,

while abolishing sovereign immunity in Ohio, abolished it only

for the government as such and not for its agents on the basis

that it might impede or inhibit its agents in performing their

governmental functions. The court also attempted to abolish the

immunity on the basis that a special shield for the state re-

sults in unreasonable discrimination prohibited by the Fourteenth

Amendment

.

In Louisiana, sovereign immunity is also under court attack,

the courts tending whenever possible, to construe statutes as

waiving the immunity of state agencies. Normally, the courts

construe a grant of power to "sue and be sued" as a waiver of

immunity. See Reymond v. State Department of Highways , 255 La.

425, 231 So. 2d. 375 (1970) (Appendix A).
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Just* this year, the Louisiana Supreme Court went even

further, holding in Board of Cmrs. of the Port of New__Orleans

v. Splendours S. & E. Co. , 273 So. 2d 19 (1973), that the Port

of New Orleans was not immune and adding in dictum that "other

such boards and agencies are not immune from suit in tort.*"

In the opinion, the court stated that the "doctrine of sovereign

immunity in Louisiana did not have its origin in our State Con-

stitution, but in the jurisprudence," indicating that since this

was the case, the courts could overrule the doctrine which

granted immunity to state agencies. (See Appendix B.)

Another possible problem with the proposed Louisiana pro-

vision is that it only refers to the state and not to its polit-

ical subdivisions. If the provision is intended to cover po-

litical subdivisions as well, it may be best to so state in the

provision itself. Under the old Illinois Constitution, for

-4-

exaraple, the courts did not extend the term "state" to include

units of local government.

If the committee wishes to retain immunity for governmental

officials in the performance* of their official functions while

abolishing sovereign immunity for the state and its political

subdivisions, the following language is suggested in lieu of

that now proposed: "Neither the state, its political subdivi-

sions, nor any private person shall be immune from suit." Under

this language, a governmental official would presumably still be

immune from suit for his official acts but in his private

actions he would be liable like any other private person. The

above would parallel and yet be slightly broader than the

comparable Montana provision.



gathered as a result of an unlawful search is offered, whether

or not his right to be secure in his person, house, papers, and

effects were violated, effecting a substantial change in the

status of the law.

(2) What effect, if any, will the new section have on

searches for and seizures of records and other papers held by

third parties?

The proposed section makes no special provision for pro-

tection of records of bank accounts and other similar records

usually held by third parties. It does protect private communi-

ations or messages (see the last sentence of the section), which

should include bank statements sent to the party accused or being

investigated. However, records in the hands of banks or other

fiduciaries seem not to be affected by the new proposal.

Records, papers, etc. are protected by the Fourth Amendment

from unreasonable searches and seizures as effects of the individual,

and as an invasion of privacy. Mancusi v. De Forte , 392 U.S.

364 (1968). Records should still be covered by the new provision,

the present standards being applicable.

(3) Does the new provision bar the interception of communi-

cations with the consent of one of the parties thereto?

The Supreme Court has not ruled on the constitutionality of

18 USC 2511 (2) (c) , a federal statute allowing interception by

one acting under color of law of a wire or oral communication

when he is a party to the communication or when he has the prior

consent of one of the parties to the communication.

A similar, but broader statute, enacted by New York (N.Y.

Code Crim. Proc. S813-a) , which allowed eavesdropping by exparte

order upon showing probable cause and allowing a 60-day period of

surveillance, was declared unconstitutional by the Supreme Court.

Berger v. N.Y . , 388 U.S. 41 ( 1967). The rationale of the decision

was that the failure of the statute to require a description of

the communications sought to be "seized," allowing a blanket

authorization to the law enforcement agencies to "seize" miscel-

laneous communications, and that the 60-day surveillance period,

which could be extended without a second showing of probable

cause, was an unreasonable duration, authorizing the officer to

continue surveillance beyond a reasonable time at his own dis-

cretion. This case does not necessarily affect the one-sided

consent authorization provided by 18 USC 2511 (2) ( c) . It

does, however, change the test for coverage by the Fourth Amend-

ment from the rule of Olmstead v. U.S. , 277 U.S. 438 (1928), and

On Lee v. U.S . , 343 U.S. 747 (1951), requiring a physical trespass

of some sort before a "search" can be said to have been effected.

Berger held that the use of electronic devices to "capture" a

conversation is a "search," covered by the Fourth Amendment; and

is limited by the same standards of reasonableness and probable

cause as a conventional search.

One lower court has ruled on the constitutionality of 2511

(2) (c) , holding that the chapter on its face is constitutional .-

U.S. v. Becker , 334 F. Supp. 546 (D.C. N.Y. 1971). Other lower

courts have cited Becker , applying the same standards to inter-

ceptions as they would conventional searches and seizures.

U. S. v. Fiorella , 468 F. 2d. 688, (2nd Cir- 1972); U. S. v.

Tortorello , 342 F. Supp. 1029 (D.C. N.Y. 1972); U.S. v. Mainello ,

345 F. Supp. 863 (D. C. N. Y. 1972). These cases deal with

warrant taps, and it seems from the cases that an interception

with one-sided consent would not be declared to be an unconsti-

tutional infringement on Fourth Amendment rights.

The new blanket prohibition of interception of private

communications would seem to prohibit even one-sided consent

interceptions, makes quite an innovation in this area, prohibiting

any interception of a private communication.

(4) Can the proposed section "cement" the exclusionary rule

of Mapp v. Ohio , 367 U. S. 463 (1960), into Louisiana law?

The rule of Mapp v. Ohio (evidence obtained in violation of the

Fourth Amendment is not admissible) is not incorporated into the

proposed section any more than it is in the Fourth or Fourteenth

Amendments of the U. S. Constitution. The exclusionary rule is a

means of enforcing the Fourth Amendment and is not technically

required by that amendment. The proposed language is almost identical

to that of the Fourth Amendment and it is a fair assumption that should

Mapp v.Ohio be overrulled or the rule of Weeks v. U. S. , 232 U.S.

383 (1914), altered, this section's interpretation would float

on the tides of the Fourth Amendment and that the rules of

evidence would be cut free should the Fourteenth Amendment be held

not to make the exclusionary rule applicable to the states.

Thus while the proposed section on searches and seizures

makes several major innovations area, it does not bolt down the

present interpretations or methods of application.

(5) Would the new section affect civil liability for its

violation?

Civil liability for unreasonable search and seizure in Louisiana

is based on general tort law, and comes out of a combination of

rights granted by the Fourth Amendment and duties imposed by Civil

Code Article 2315. Wilde v. City of New Orleans , 12 La. Ann. 15

(1857) ; McGary v. Lafayette , 4 La. Ann. 440 ( 1849) ; Larthet v.

Forgay , 2 La. Ann. 524 (1847) . A later case indicates that the

basis for recovery remains the same. Banks v. Food Town , 98 So.

2d 719 (1st Cir., 1957). Recovery is not dependent upon a

special constitutional provision or special statute, as is the

case federally. Because the new section expands the rights of

the individual, and these rights would be protected by CC 2315,

the tort would be expanded to cover the larger area of protection.

No additional provisions need be made to preserve the action for

damages because of its independent basis.
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CC/73 Research Staff

Committee on Bill of
Rights and Elections

May 16, 1973

Staff Memorandum No. 3 8

RE: Federal-State Double Jeopardy

"Section 13 - Initiation of Prosecution" of the proposed

rights article reads

:

Section 13. Initiation of Prosecution

Prosecution shall be initiated by indictment or infor-
mation, but the prosecution of misdemeanors may be initiated
by affidavits. No person shall be held to answer for capital
crime, or felonies necessarily punishable by hard labor ex-
cept on indictment by a grand jury, unless he specifically
waives the necessity of the indictment. No person shall be
twice put in jeopardy of life or liberty for the same offense,
except on his own application for a new trial or where there
is a mistrial or a motion in arrest of judgment is sustained.

This language recites the general double jeopardy pro-

tection provided by the Fifth Amendment to the U.S. Constitu-

tion, which is binding on the states by virtue of the Four-

teenth Amendment.

This section leaves the double jeopardy protection un-

changed, including the "separate sover eignty ru ie with respect

to double jeopardy. The separate sovereignty rule allows

prosecution for an act or offense even if the defendant has

been convicted or acquitted by another sovereignty for the

same or similar offense. This rule operates between the

state and any other sovereignty, including the United States,

other states, and other countries. It thus allows state

prosecution after a federal conviction or acquittal for the

same offense.

Although Waller v. Florida , 397 U.S. 387 (1969), touched

on the problem by holding that the rule did not apply between

a state and its subdivisions, it left the application of the

rule with respect to federal and state prosecutions untouched.

This problem can be alleviated as to state prosecutions

after federal conviction or acquittal by state statute or

constitutional provision.

California enacted such a statute in 1872 and it was

held to bar state prosecution of a defendant who had been

convicted by a foreign sovereignty for the same offense.

Couraas v. Superior Court of California , 31 Cal 2d 682 (1948).

A copy of the California provisions relating to this question

are attached as Annex A.

An incorporation of such a provision into Section 13

of the proposed rights article would protect an accused from

double jeopardy by state prosecution after federal conviction

or acquittal.

Such an amendment could be provided for by substituting

the following sentence for the last sentence of the proposed

section:

"No person shall be twice put in jeopardy of life or
liberty for the same offense even if convicted or acquitted
by a court of competent jurisdiction of another sovereignty.

*

Such an amendment would result in the protection of an

accused from being placed in jeopardy by Louisiana when he

-2-

has either been convicted or acquitted for the same offense

by a court of another sovereignty, i. e. the United States,

another state, or a foreign country.

Louisiana could not, of course, prevent trial in federal

court once an accused was tried in a state court for the

same or a similar offense. Only federal action coulc

achieve this. If the policy of preventing double convictions

were to be strongly urged in this area, it would be possible

for the state to adopt a provision that a subsequent federal

conviction for an offense would result in an extinguishment

of the earlier Louisiana conviction for the same or similiar

offense.
-3-

NOTES

Appendix setting out the text of Calif.
Penal Code, §§ 656, 687 and 793 is

omi tted.

CC/73 Research Staff

Committee on Bill of
Rights and Elections

May 14, 1973

Staff Memo. No. 39

RE: Judicial Construction of the freedom of speech guarantee
of the First Amendment to the United States Constitution

The First Amendment to the United States Constitution pro-

vides:

Congress shall make no law. . .abridging the freedom

of speech, or of the press;...

This memorandum enumerates the major propositions estab-

lished by Supreme Court decisions construing this provision.

1. The guarantee of the First Amendment is not to news-

papers or to the "press" alone; it protects all citizens. The

press has no greater rights in this regard than any other person.

2. The First Amendment, though stated as a prohibition on

Congress alone, restricts the states with the same rigor it

restricts Congress, through incorporation in the due process clause

of the Fourteenth Amendment, Fiske v. Kansas , 274 US 380 (1927).

3. The First Amendment prevents any system of licensing

the press; everyone has the freedom to publish without any license,

Lovell v. Griffin , 303 US 451 (1938). The same cannot be true for

radio and television broadcasting, where licenses are required

because of the scarcity of available frequencies. National Broad-

casting Co. v. United States , 319 US 190 (1943)

.

4. The amendment forbids previous restraints on publica-

tion, i.e. censorship of the press. Near v. Minn. , 283 US 697

(1931). A slight exception may have arisen in the Pentagon Papers
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case in which the Court said in dictum that a serious threat to

national security might allow the government to prohibit publica-

tion of certain materials. However, that exception is a narrow

one, for the c^urt held in the same case that the threat to nation-

al security from publishing stolen classified information relating

to the history of United States involvement in the Vietnam War was

not sufficient to justify enjoining publication, New York Times

Co. v. United States , 403 US 713 (1971) . Motion pictures are

within the protection of the First Amendment, but not to as great

an extent as the printed media. The Court has held there is no

absolute constitutional right to exhibit any and all motion

pictures without censorship, Times Film Corp. v. Chicago , 365

US 43 (1961) .

5. A tax based on gross receipts on the privilege of engag-

ing in the business of selling advertising in a newspaper or

periodical is impermissible as a device to limit circulation of

information. Grosjean v. American Press Co. , 297 US 233 (1936)

(attempt by Huey Long to tax large-circulation newspapers)

.

6. Despite the absolute language of the First Amendment,

the Court has held that obscenity is not within the area of pro-

tected speech. The states may regulate obscene matter, includ-

ing imposing criminal penalties for its distribution. Roth v.

United States , 354 US 476 (1957). Material is obscene if "to

the average person, applying contemporary community standards,

2

the dominant theme of the material taken as a whole appeals to

prurient interest." The justification for removing obscenity

from the realm of protected speech, despite the absolute lan-

guage of the First Amendment, rests primarily on practices at the

time of the adoption of the Constitution. At that time, regula-

tion of obscene matters was permitted, and the regulation con-

tinued after the adoption of the constitution, supporting a deter-

mination that the drafters must not have intended to protect

obscenity.

7. Government may prohibit distribution to children of

material deemed harmful to them. Such laws to protect children

are upheld even if the material they prohibit might not be

obscene for adults under the Roth test, Ginsberg v. New York ,

390 US 629 (1968)

.

8. Not protected by the First Amendment is speech directed

to inciting imminent lawless action that is likely to produce

such action, Brandenburg v. Ohio , 395 US 444 (1969) . Mere ad-

vocacy is not enough to justify state action; inciting to vio-

lence is not enough if there is no substantial danger that the

action will result.

9. The law of defamation constitutes an exception to the

freedom of expression protected by the First Amendment. Loss of

reputation caused by libel or slander is a compensable loss under

tort law, and criminal libel prosecutions by the state are allow-

ed. However, since New York Times Co. v. Sullivan, 376 US 254

(1964), the types of defamatory statement which the state can regulate

has been narrowed. The rule as stated in that case is that with

respect to "public figures," one is not liable to a suit for

damages if the speaker does not make a statement maliciously,

even if that statement is untrue and damage is caused. One is

liable, with respect to public figures, only if there was actual

malice, (knowledge that the information was false or with reck-

less disregard of whether it was false or not) . Garrison v.

Louisiana , 379 US 64 (1964), extends this same protection in

criminal libel prosecution.

Because of the difficulties in deterining what a "public

figure" is, the Court is tending to a position which extends the

New York Times rule to all areas of "public interest," Rosenbloom

v. Metromedia 403 US 29 (1971). In that case, a "private"

citizen was prevented from recovering damages, for a false state-

ment because he was discussed with respect to breaking the law,

a matter of "public interest." The Court, in other words, seems

to be sanctioning the development of a different obscenity defini-

tion for minors and allowing the state to regulate the publication

and distribution of matter that is not obscene according to the

adult test but may nevertheless be harmful to minors. Such a

state statute, however, must be limited to controlling access of

minors to the material and must not be so broad as to limit the

distribution of such material to adults.

10. The freedom of expression protected by the First Amend-

ment extends beyond words and includes "symbolic speech", some

types of action that are a means of conveying expression or belief.

Protected has been display of a red flag as symbol of opposition

to organized government, Stromberg v. California , 283 US 359

(1931). A flag salute is a form of utterance within the protec-

tion of the amendment, W.Va. Bd. of Ed. v. Barnette , 319 US

624 (1943). Wearing black armbands by students as a protest

against the Vietnam war was protected. Tinker v. Desmoines

School District , 393 US 503 (1969) .

Protection for sit-ins and demonstrations in public places

is less strong. Time, place and circumstance may be regulated,

but not in a manner that gives government such discretion that

it may allow expression of some views and not others, Cox v.

Louisiana , 379 US 536 (1965).

The committee's tentative provision protecting freedom of

expression provides:

No law shall abridge the freedom of every person to
speak, write, publish, photograph, illustrate, or broad-
cast on any subject or to gather, receive, and transmit
knowledge and information, nor shall such activities ever
be subject to censorship, licensure, registration, control

,

or special taxation.

Whether this proposal would be construed by the courts as

an absolute protection, or whether the courts would carve out

exceptions for defamation, obscenity and minors is open to ques-

tion and cannot be accurately predicted.
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Under this article, it would seem:

1/ No prior restraints or censorship are possible under

any circumstances.

2/ No licensing or special taxation of any freedom of

expression media is possible.

3/ The prohibition of "control" on "such activities" is

one without prior judicial definition, so there is little guide

to future development. It might be argued that this language

would prohibit laws regulating defamation and obscenity, for

this is a type of *control"on those activities. On the other

hand, the court might use a historical argument and draw analogy

from the federal developments to say the intent of the constitu-

tion was to allow such control by government in those areas.

4/ The provision would seem to seriously inhibit a person's

action for invasion of his privicy by some media.

If actions for defamatory matter and the regulation of

obscenity for all or for minors is to be clearly allowed, these

are among the alternatives that are available:

1/ Use the exact language of the federal provision.

2/ Use the exact language of the present Louisiana pro-

vision;

3/ "No law shall abridge the freedom to speak, write,

publish, photograph, illustrate, or broadcast on any

subject, or to gather, receive, and transmit knowledge

and information, nor shall such activities be subject

to censorship, licensing , registration, or special tax-

ation.

4/ After "information" in the tentative proposal add:

"except to provide civil remedies and punishment for

malicious defamation, to regulate the dissemination of

obscenity ,
an^ to regulate publications harmful to

minors in a manner that does not infringe on the rights

of adults.

5/ After "information" in the tentative proposal add:

"except to provide civil remedies for malicious defama-

tion and to regulate the dissemination of obscenity in

publications and public entertainments to which unac-

companied minors have access."

NOTES

Staff Memo No. 40 setting out the
"Format and Title of Rights Article"
is omitted. See C.P. No. 2, Printed
in Vol . 4 , supra .

CC/73 Research Staff

Committee on Bill of
Rights and Elections

May 15, 1973

Staff Memorandum No. 41

RE: Additional Subject Matter

The Committee on Bill of Rights and Elections has under

its jurisdiction, in addition to the preamble and rights article

already considered, the following subject matter:

1. Distribution of Powers

2. Obligations of Citizenship

3. Elections

4

.

General Government

5. Constitutional Amendment Process

6. Future Constitutional Conventions

Each one of the above matters could be put into a separate

article if desired. If the committee wished to reduce the

number of articles in the constitution, it would be quite feasible

to combine the first four matters above under an "Article II.

General Governmental Provisions " and to combine the last two

matters under an article toward the end of the constitution

entitled "Article . Constitutional Revision .

"

The following analysis of the subject matter now before the

committee is based on utilizing the latter approach. If more

articles are desired, matters included within a more general

article may be detached as a separate article.

What follows is a detailed outline suggesting the potential

subject matter by topics that may be included. The topics listed

are intended to be fairly exhaustive and it is suggested that

the committee may want to delete a number of the topics alto-

gether.

Article II. General Governmental Provisions

Part A. Distribution of Governmental Powers

1. Federal-State Relations
2. Separation of Powers in State Government
3. State-Local Relations
4. Civilian-Military Relations

Part B. Reserved Governmental Powers

1. Initiative, State and Local
2. Referendum, State and Local
3. Arbitration Agreements (Mr. Jenkins)

Part C. Election s

1. In General (this may be sufficient)
2. Election Procedures (detail, if any)
3. Candidates for Office (detail, if any)
4. Bond Elections (detail, if any)
5. Other Election Issues (detail, if any)
6. Political Parties (detail, if any)
7. Other

Part D. Miscellaneous Provisions

1. Continuity of Government (could also come
under Distribution of Powers)

2. Oath of Office
3. Seat of Government
4. Boundaries
5. Governmental Ethics
6. Obligations of Citizenship
7. State Historic Trust (Mr. Vick)
8. State Symbols (including a state flower, etc.,

Mrs. Dunlap)
9. Other
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Article . Constitutional Revision (to be subject

of later memo.)

Under distribution of governmental powers, an attempt has

been made to assemble all provisions dealing with how power is

divided, not only within state government, but also among fed-

eral, state, and local governments.

Regarding federal-state relations, some states, i.e.

California, 1971 Revision and Hawaii 1968, explicitly recog-

nize or adopt the U.S. Constitution and say that the state is

a part of the federal union. Montana, 1972, recognizes its

compact with the United States. The relations could also be

stated in classic federal terms, i.e., that the federal govern-

ment has certain exclusive powers, that there are concurrent

powers exercised by both the state and federal government and

that certain powers are reserved to the state or its people.

Separation of powers within state government is a tra-

ditional section in most state constitutions. It is usually

expressed in rather extreme terms prohibiting a person charged

with the exercise of powers properly belonging to one branch

to exercise any power of another branch. In practice, of

course, the governor is very much a part of the legislative

process. Of the three branches, the judiciary is the most

nearly independent of the others even though it is dependent

on the legislature for its appropriations. Some thought may

wish to be given to providing in this section of the constitu-

tion what is actually intended in practice.

-3-

State-local relations refer to the power relationships

between the state government on the one hand and municipal,

parish, and other local governments on the other. The tra-

ditional theory is that all government power is in the state

and that municipalities and parishes are mere creatures of

the state that may be created or abolished at will. Local

governments have only such power as the state deigns to give

them. More recently, local governments have been given con-

stitutional status and even broad grants of power under what

has come to be known as a mini-tenth amendment or Fordham

plan provision. See CBRE Staff Memo No. 22. The Coordin-

ating Committee gave responsibility for this type of provision

to the Committee on Local and Parochial Government.

Civilian-military relations or the subordination of the

military to the civil power has already been adopted by the

committee under the section entitled "Right to Civilian Gov-

ernment."

Reserved governmental powers refers to those actual or

potential governmental powers which the people also reserve

unto themselves. Thus initiative refers to the power of the

people by petition to call for the enactment of a policy,

ordinance, or law at the local or state level to be decided

by a vote of the people. Referendum refers to a similar

power by means of petition to call for an election to revoke

a policy, ordinance, or law which has been passed by a local

governing body or the state legislature. Some of the questions

involved in initiative and referendum are the percent of people

required to sign a petition, limitations on the questions that

may be the subject of initiative and referendum time limits

for putting the question on the ballot, and the time lapse re-

quired, if any, before the governing body may change an ordi-

nance or law enacted by initiative.

Arbitration agreements refer to means by which persons may

avoid the use of government in settling disputes which govern-

ment is norn.ally called upon to solve.

Provisions involving elections may vary from a single

section to a number of rather detailed sections. Some of the

potential matters that may be treated separately are listed in

the outline.

Part D is designed as a catchall, a place to put matters

that do not fit very well anywhere else in the constitution.

With the development of nuclear warfare, more and more

state constitutions have provided a section dealing with con-

tinuity of government in the event of a war or other catastro-

phe. What happens if a large part of state government is wiped

out by a nuclear weapon? Most such sections provide for the

legislature to act, but there is usually no provision for the

situation in which the legislature itself is wiped out. The

Coordinating Committee gave responsibility for this type of

provision to the Committee on Legislative Powers and Functions.

Some of the more common miscellaneous provisions found in

state constitutions include oath of office, seat of government,

boundaries, and governmental ethics. The Coordinating Committee

gave responsibility for "governmental ethics" to the Committee

on the Executive Department. While obligations of citizenship

is seldom included, this subject matter was specifically assigned

to the Bill of Rights Committee by the Rules Committee.

A type of state trust in which Committee Member Vick is in-

terested, is provided for in the Constitutions of Hawaii (Article

XI), and New Mexico (Proposed 1969, Article 10), among others.

The Index of State Constitutions contains no reference to

"flower" or "state flower" although there are such provisions

involving other state symbols such as a state flag. A pro-

vision in the constitution for a state flower might best be in-

cluded in a section relating to state symbols generally if it

is to be included at all.

Numerous other provisions could be included under this

part. Certain legal holidays, for example, are presently in-

cluded. See CBRE Document No. 42 for provisions included in

this part by other state constitutions.

-6-
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stead of "shall be" wherever feasible. The first

sentence is rearranged for purposes of style. In the

second sentence, the words "of the child" may be con-

sidered implicit and hence unnecessary. The word

"paramount" might be deleted since it tends to weaken

the word "right" and to imply that the state has "rights"

as well.

Section 5. Right to Property

It is suggested that this section be extensively

reworded to accomplish more closely the intent of the

committee. Such rewording necessarily involves some

substantive change. It is suggested that the section

be broken into lettered paragraphs to facilitate debate

on it on the floor of the convention. As presently

worded, it is not clear whether "public purpose" or

"public necessity" is required for expropriation. The

committee added "public purpose" in lieu of "public

use" at the last meeting. It is suggested that "public

necessity" be deleted to avoid confusion and uncertainty.

The trial by jury is limited to the determination of

just compensation for the full extent of the loss.

Otherwise, despite the comment, it would appear that

the "quick-taking" statute could no longer be used.

Because of the problems raised by the representative of

the highway department, "movable property" might be

changed to "unattached movable property" so that attached

highway signs on a third party's immovable property could

be taken

.

Even as reworded, the committee may want to consider

deleting one or more of the last three sentences as unduly

cumbersome. This, of course, would involve significant

substantive change.

Section 6. Right to Privacy

It is suggested that the words, "and property", re-

place "houses, papers, and other possessions" to broaden

the protection slightly and to shorten the section at the

same time. The phrases, "lawful purpose or" , "conducted

in violation of this section", and "in the appropriate

court of law" might be deleted as unnecessary.

Section 7. Freedom from Military Intrusion

The proposed changes are for purposes of style.

Section 8. Freedom from Discrimination

The word "color" might be deleted as included in the

word "race" and the word "and" before "sex" should be

changed to "or" to insure that discrimination is pro-

hibited based on each classification rather than on the

combination of all of them only. It has been suggested

that the committee may wish to place this Section im-

mediately after the Section on the Right to Individual

Dignity.

Section 9. Trial by Jury in Civil Cases

The suggested changes are for purposes of style

and clarity.

Section 10. Freedom of Expression

For purposes of clarity and added protection,

"every" in line 1 might be replaced by "any". The words

"and" that appear on lines 32 and 33 might similarly be

replaced by "or". If it is the committee's intention,

all or part of the suggested additional sentence might

be added at the end to carry out the committee's in-

tention more effectively than by inclusion of words in

the comments.

Section 11. Freedom of Religion

It is suggested that the last sentence be placed

first as it is in the present constitution and that the

indicated stylistic changes be made.

Section 12 . Freedom of Assembly and Movement

For purposes of style, it is suggested that the

sentence be phrased positively instead of negatively.

Section 13 . R ights of the Accused

The phrase "his legal rights" is vague and might

be replaced by "the reason for his detention". Other

proposed changes are mainly of style.

Section 14. Initiation of Prosecution

The first sentence might be deleted since it does

not provide any effective protection. The last sentence

has been revised to provide federal-state double jeop-

ardy if that is the wish of the committee. Other

changes are of style only.

Section 15. Grand Jury Proceedings

There are technical problems with the use of the

term "accused" in this section. It is suggested that

we are talking first about a "witness", secondly about

a "person under investigation" and only at the end about

an "accused"

.

Section 16. Fair Trial

Other than the single word changes, it is suggested

that the phrase "and all evidence presented shall be

competent, relevant, and material" is not necessary and

affords little or no additional protection.

Section 17. Trial by Jury in Criminal Cases

While the Duncan case called for trial by jury in

all cases of potential imprisonment of six months or

more, it has not been specifically so applied. District

Attorney Richardson's recommendation to change the wording

to "more than six months" is well taken.

Section 18. Right to Bail

Other than minor style changes, it is suggested that

the long phrase "may be bailable in the discretion of the
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judge" be changed to "the judge may grant bail" in the

two places it occurs.

Section 19. Right to Humane Treatment

Only minor style changes are recommended.

Section 20. Right to Vote

The first sentence might best be phrased positively

rather than negatively. The last sentence seems out of

place as presently written since mandates to the legis-

lature do not normally appear in a declaration of rights.

If it is to be retained, see the suggested language. As

an alternative it might be included in the article on

general governmental provisions together with a mandate

on the conduct of elections along the following lines:

Section . Election Procedures

The legislature shall provide equitable

procedures for the conduct of elections and

may require advance registration of voters

under a system of permanent registration.

Section 21. Right to Keep and Bear Arms

While the changes suggested are for purposes of style,

they may have some slight substantive content.

Section 22. Right to Conserve One's Culture

The suggested change is to provide more effective

protection for the right.

Section 23. Writ of Habeas Corpus

The language is clear and concise and no further

comment is necessary.

Section 24. Access to Courts

The words "and justice" might be deleted as superfluous.

The additions to the last sentence are suggested to ensure

that political subdivisions are not immune from suit but

that persons acting in an official public capacity are.

The words "and liability" should be added because of

court interpretations that distinguish between "suit"

and " liability"

.

Section 25. Prohibited Laws

No comment.

Section 26. Unenumerated_ Rights

No comment.
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June 7, 1973

CBRE Staff Memo No. 46

NORMA W DUNCAN

TO: Committee on Bill of Rights and Elections

PROM: Lee Hargrave

RE: Comments and observations on the first working draft of
the Declaration of Rights

Section 1 .

1. Article I has no substantive provisions which limit
government. It is basically a second preamble. Elimination of
the section entirely would not decrease the enforceable rights
of citizens.

2. I think it can be said that all rights guaranteed in the
declaration of rights must be enforced by the courts and must be
protected. That is the purpose and effect of a constitutional
Declaration of Rights. Since this would be the case in any
event, it is not necessary to state "the rights enumerated in
this article are inalienable and shall be preserved inviolate."

Section 2 .

1. Section 2 adds the words "substantive and procedural"
to modify due process of law. This is no significant change,
since the Louisiana courts under existing provisions of the
constitution have embraced the concept of substantive due pro-
cess. If the quoted phrase were omitted to meet some objections,
no change in the breadth of court review would probably result.

Section 3 .

1. Section 3 prohibits discrimination based on "birth, race,
sex, social origin or condition, or political or religious ideas?.'
Section 8 prohibits discrimination on the basis of "race, color,
creed, national ancestry, and sex." If it is the committee's
policy goal to prohibit the same types of discrimination under
both articles, one or the other section might be changed so that
the same types of discrimination would be prohibited by both.
Use of different standards in the different articles could result
in different court construction of the standards for each article.

2. As the section is constructed (a. no person denied
equal protection, b. no discrimination in the exercise of rights
based on certain characteristics) the second clause could be
construed by a court as limiting the first, so that only those
stated grounds of discrimination and no others would be pro-
hibited. If it is the committee's desire to give the courts
as broad as possible a basis to prevent discrimination, this
could be done by simply providing, as does the federal consti-
tution, "no person shall be denied the equal protection of the
laws.

"

Section 4 .

1. Section 4 recognizes so many possible exceptions to the
right to marry that the right is a very limited one. If a right
to marry is to be included in the constitution, subject to many
legislative exceptions, one might provide:

No unreasonable restrictions shall prevent a man
and woman from marrying.

2. The right of parents to rear their children in accordance
with their own convictions is also "subject to reasonable minimum
standards of health, education, and welfare." Again, the right
created is such a limited right that the protection it offers is
quite small. But, enlarging the right may not be in accord with
the policy advocated by the committee. In such a case, it may
be just as effective to eliminate this provision, or to simply
provide:

Except as reasonably restricted by law, parents
have the right to rear their children in accor-
dance with their own convictions.

3. As stated, the right to rear children is granted to
"parents". What is a situation when the parents disagree? What
is the situation when parents are separated or divorced? Obvious-
ly, the answer to these questions is that the legislature must pro-
vide some solution and provide which parent shall have the right
to rear the child, and what the rights of the other parent will be
with respect to that child. Again, the matter goes to the legis-
lature, and the meaning of the right established in the section is
limited.
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Section 5 .

1. Does the right "to control" property and "to enjoy" proper-
ty establish a limitation on the power of government to enact zoning
legislation and to provide, as does Civil Code Article 667, limita-
tions on the use and enjoyment of property to prevent damage to
neighbors.

2. It is possible that the right to "protect" private prop-
erty may be arguably construed as giving a wider grant of author-
ity to a land owner to use force in ejecting uninvited persons
from his property.

3. The right to "dispose" of private property may conflict
with Section 8 and its provision against discrimination of the
sale or rental of property. In such a case, it would appear to
me that the more specific provision, Section 8, would probably
prevail. The exception of Section 8, then would be added to
the stated exception recognizing laws of forced heirship.

4. Since some billboard advertising may be movable property,
a desire to continue receiving federal funds for intrastate high-
ways may require recognition that they can be taken. But putting
such an exception, and perhaps others, would seriously complicate
an already complex article. The committee might consider elimi-
nating this sentence providing that movable property shall not be
expropriated. By the terms of the other parts of Section 5,
movable property is protected as is immovable property, and this
section on movables may provide little additional protection.

5. To state the issue of whether the contemplated use is
public is a judicial question adds little to the existing situa-
tion, for that is already the case. Even with the admonition
that the court is to proceed without regard to any legislative
assertion that the purpose is public, existing case law defining
public uses will continue in effect and this will be a small limit-
ation.

Section 6 .

1. This section does not adopt an exclusionary rule; that
question is left to the legislature and the courts. If the intent
is to adopt the exclusionary rule, it might be provided:

Evidence obtained in violation of this section shall
be inadmissable in any judicial proceeding.

2. The grant of standing is just that — it provides no
substantive right on which judgment would rest. If the remedy
is an exclusionary rule, then persons without a proprietary inter-
est would have standing under the terms of this article. But,
if no exclusionary rule is required, the evidence would be admis-
sible and the grant of standing would presumably apply to whatever
mechanism is adopted to replace the exclusionary rule as a means
of enforcing this section.

3. The proposed section does not repeat the present require-
ment that no search or seizure shall be made without a warrant.
Though the courts have allowed warrantless searches and seizures
under the present law, the change in this article would or course
clearly recognize that judicial construction and allow warrantless
searches and seizures.
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Section 7.

No comments

Section 8.

1. The comment to Section 3 applies here, suggesting using
the same standard for both sections.

2. Of course, the term "public accommodations" is not defined
and it would be up to the courts to provide a definition of what
constitutes public accommodations.

3. Of course, left to court decision would be the determina-
tion of what constitutes substantial income from the activity of
sale or rental of property.

Section 9 .

1. Perhaps too broad is the statement, "the right to trial by
jury shall not be abridged." As written, it might apply to crimin-
al cases, to divorce litigation where no jury trial is now pro-
vided, to workmen's compensation cases in which there is no jury
trial, to summary proceedings, to adoption proceedings, to injunc-
tion proceedings, and to many other proceedings where no jury
trial is provided. One possible means of expressing this more
clearly is to paraphrase the Seventh Amendment to the United States
Constitution, where the civil jury trial guarantee is "according
to the rules of the common law," thus providing an exception for
nonjury trials in cases that had their origin in equity or. common
law. But doing this in Louisiana poses some difficulty, since
we do not have a common law tradition which is the basis of the

federal provision. If the policy objective of the committee is
to prevent changes in jury verdicts in civil damage cases, that
objective would be met with keeping the remaining language in
tentative Section 9 even though the first sentence is omitted.

2. Again, if a policy objective is to prevent review of facts
in civil damage suits, the third sentence of proposed Section 9 is
not necessary. Even without that sentence, the legislature has
the power to provide for appellate review of facts in other cases.

Section 10 .

1. A number of newsmen and representatives of Sigma Delta
Chi, an organization of journalists, have indicated that they
would prefer a freedom of press and speech provision that would
track the language of the existing First Amendment:

No law shall abridge the freedom of speech or
freedom of the press.

I think this would have the practical effect of borrowing the case
law under the federal First Amendment which recognizes exceptions

from the absolute language of the First Amendment for obscene
material, defamatory material, action likely to incite violence,
and laws to protect minors.

It is possible, of course, to continue with the language of
Section 10 as stated in the tentative draft, but providing spe-
cific exceptions for defamation or pornography.

Section 11 .

1. No comments

Section 12 .

1. The right to "enter and lsave the state" is protected by
the Federal Constitution (Commerce Clause and First Amendment)
and the state constitution could do nothing to take away from
this right. Accordingly, it may seem to some members of the com-
mittee that this expression is not necessary and may be a means
of shortening the declaration of rights.

2. I think that no explicit exception is needed to insure
the power of the government to limit this right in the case of
persons on probation or parole. Conviction for an offense sub-
jects one to loss of many rights, including this one.

Section 13 .

1. The phrase "advised of his legal rights" is somewhat
vague, and there may be some difficulty with what rights are
encompassed in this statement. The difficulty might arise in the
context of whether a person who waives certain rights has in-
telligently and knowingly waived them. Under existing case law,
one cannot intelligently waive a right unless that right is
made known to him and he fully understands that he has this right.
If the intent of the committee is to acknowlege the ruling in
Miranda v. Arizona , the section could be reworded to recognize
advising of the right to remain silent, the right to counsel,
and that anything a person under detention says may be used against
him. Also to arise is the question of what sanction will be
imposed for failure to advise of this right. Does the committee
intend that an exclusionary rule be used to enforce this provision?
If not, is there an effective means of enforcing?

Section 14 .

1. In the first sentence, it is provided that prosecution
shall be initiated "by indictment or information" ; since this is
followed by allowing misdemeanors to be prosecuted by affidavit,
the first section presumably means that in the case of felonies,
prosecution may be by indictment or information. However, the
provision continues in the next sentence that indictment is
needed in all major felonies. In light of this, it seems that

the first sentence provides little guarantee to the citizen.
If that first sentence were omitted, there would be little
change in the effect of the article. Or, perhaps it could be
said that:

"prosecution of felonies shall be initiated by in-
dictment or information, but no person shall be
held to answer for a capital crime, or a felony
necessarily punishable by hard labor except on
indictment by a grand jury."

Section 15 .

1. The use of the term "accused" in tnis article may pre-
sent some problems. It could be argued that an individual is
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not accused in a technical legal sense until there is an in-
dictment or information pending against him. Part of the prob-
lem might be handled by indicating that the right to have the
advice of counsel for testifying applies to all witnesses before
the grand jury who desire counsel.

2. Use of "accused" with respect to a right to transcribe
testimony does not present the same difficulty, since the main
necessity for a transcript would come after one has been in-
dicted or informed against — after one is an accused — as a
means of assisting in preparation for trial.

3. With respect to the right to present witnesses to the
grand jury, there may be a difficulty with the term "accused."
Perhaps, for clarity, it might be best to define some kind of
"focus for suspicion" test to indicate who has the right to
process of presenting witness to the grand jury. One device
might be to require the grand jury to inform an individual that
he is under suspicion and there is a likelihood that an indict-
ment will be returned against him. Another device may be to
provide than an arrested person whose case is under investiga-
tion would have this right, but this may be too narrow since
many persons who are not arrested can be investigated by the
grand jury. Perhaps one could simply say that "a person under
investigation by a grand jury" has a right to present witnesses,
allowing the courts to flesh out the meaning of such a provision.
But this would be a disadvantage of perhaps overturning many
grand juries and the process of securing a final court construction
of such a phrase.

Fair Trial

1. The requirement that "all evidence presented shall be
competent, relevant, and material" is somewhat vague. This
restates the law of evidence on the point, the development of
which is characterized by a great deal of judicial discretion
and flexibility in determining relevance. Under the law of
evidence as it exists now, the requirement is not a strongly-
enforced or particularly effective one, and I think that the

construction of the proposed section would be along the same
lines.

Section 17 .

1. The right to challenge jurors peremptorily, "the num-
ber of challenges to be fixed oy law" is a rather hollow right,
since the legislature has so much flexibility here. Little
would be taken away from a citizen by omitting this statement
of this right in the constitution. On the other hand, if the
right is thought to be basic enough, perhaps some statement
should be made about the number of peremptory challenges.
Of course, this has the disadvantage of freezing in the consti-
tutional law something that is now flexible and which has worked
reasonably well.

2. The right to "voir dire* as stated in this section leaves
much flexibility to the courts in determining the ambit of the
right. That situation, however, seems to be unavoidable and the
possibility of a more explicit statement is remote, unless a
great deal of language is used.

Section 18 .

1. If the committee is interested in protecting release on
recognizance without bail more than it is now, a provision to
that effect might be inserted in the constitution. For example:

A person arrested shall have the right to be released
without payment of monetary security but rather on
their promise to appear, in default of which he will
be liable a stated sum of money, except if the like-
lihood of his nonappearance is so great that bail is
required. In such a case, excessive bail shall not
be required.

Section 19 .

1. No comments

Section 20 .

1. If the desire of the committee is to equate the voting
age with the age of majority, the provision might be changed to
provide that no person who has reached the age of majority shall
be denied the right to vote. This would give the legislature
the power to establish the voting age by determining the age of
majority.

2. If nothing more were said after the first sentence of
this section, the legislature would not be prevented from re-
quiring registration prior to voting. Accordingly, the effect
of the last sentence is not so much to allow registration, but
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to direct the legislature to pass laws "embodying the principle
of permanent registration." Some vagueness is inherent in the
phrase "principle of permanent registration". Does this mean
truly permanent registration, or registration that continues if
a voter votes regularly, as is now the case? Truly permanent
registration might aid some individuals in the perpetration of
voting frauds. The difficulties inherent in rephrasing this
section to clearly indicate what is meant by "permanent regis-
tration" may be so great that it might be better to omit this
sentence.

Section 21 .

1. No comments

Section 22 .

1. The inherent ambiguity in the terms "distinct language or
culture" would leave so much flexibility to court construction
that the right guaranteed here may indeed be a hollow one.

Section 23 .

1. No comments

Section 24 .

1. No comments

Section 25 .

1. No comments

Section 26 .

1. In a government which has only enumerated powers, as in
the United States government, an indication of the rights of the
people enumerated shall not constitute a denial of other rights
retained by each person is logical. However, when one is dealing
with government that has a reservoir of sovereignty as the State
of Louisiana has, inclusion of such a provision has the effect
of saying (a) the legislature can do what it is not prevented
from doing, while saying at the same time (b) there are other
limitations on the government in the form of these retained rights
of the people. A reconciliation of these two statements requires
court determination of what other rights are retained by the people
that serve as a check on government. This involves a court in a
natural law-due process exercise in determining individual rights.
The invitation to a Louisiana court to exercise this kind of
judicial standard-making already exists in the due process clause
of Section 2. If this is true. Section 26 serves no real purpose
in the constitution other than to repeat that which is provided in
Section 2.

-3-

CC/7 3 Research Staff

Committee on Bill of
Rights and Elections

June 7, 1973

Staff Memorandum No. 47

RE: Attorney's comments on the Right to Property

In their comments of June 6, 1973, on "Section 5, Right

to Property" of the proposed "Declaration of Rights," Attorney

Joseph Keogh and others proposed the following language:

"Except as otherwise provided in this Constitution, pro-
perty shall not be taken or damaged except for public pur-
poses and without just compensation having been paid to the
owner or an estimate thereof deposited into Court for his
benefit pursuant to judicial court rendered ex parte prior
to judgment therein.

"

"The right to trial by jury for the determination of just
compensation shall be reserved to the parties provided that
provision be made for the taking of possession by the expro-
priating authority by ex parte order of the court of ori-
ginal jurisdiction entered prior to the jury's determina-
tion of just compensation."

With reference to Article III, Section 37 of the 1921

Constitution, dealing with private rights of way of necessity,

the staff pointed out that such rights of way could be considered

a public purpose. Mr. Banister suggested they should never-

theless be distinguished in the constitution so that the legis-

lature could more easily treat them differently with respect

to a "quick-taking" statute.
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Mr. Cousin in a separate letter dated June 6, called atten-

tion to a defect in the proposed Keoyh language with reference

to an ^estimate" in lieu of "just compensation .

"

Mr. Keogh's proposal would tie tri<il by jury to thouc:

situations in which a "quick-taking" situation is actually

used. It is the staff's understanding that the coirjnittee

wished to reserve a right of trial by jury to dei-crmine com-

pensation generally.

Taking into consideration the Keogh comments, the letter.

and comments of Messrs. Cousin and Banister and the views of

the committee, the following language might be considered for

Paragraph B:

B. Property shall not be taken or damaged except for public
purposes or private rights of way of necessity and then
only with just compensation for the full extent of the
loss. The probable amount of such compensation must be
paid to the owner of into court for his benefit prior to

the taking. The right of trial by jury for the determina-
tion of the compensation is reserved to the parties.

Mr. Banister pointed out to the staff that the language

of Paragraph D does not solve the problem of the expropriation

of highway signs six hundred feet from the highway on property

that is not to be taken but only restricted as to use. The

following language might therefore be considered to carry out

the committee's intentions.

D. Unattached movable property and personal effects other
than contraband shall not be taken unless the owner de-
clines to remove them from affected immovable property,
or when necessary to save lives or property.

Attachments:

Letter and comments from Joseph Kcogh, June 6, 19"*

Letter from Jack Cousin, June G, 1973

Letter from Ross Banister, June G, 1971

"Section 11. Commissioners and Poll Watchers" could well be

deleted since no constitutional mandate is necessary for the

legislature to so provide.
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"Section 12. Election Returns" could also be deleted

since the secretary of state's duties with respect to the

election laws are already spelled out, though not in as great

detail, in the article on the executive branch.

The title "Denial or Registration and Removal of Names"

in Section 13 might bo simplified, to "Registration Challenges".

The section could be shortened considerably without change of

substance as suggested.

"Section Ik. Election Contests" might well be deleted in

view of the due process provisions of the "Declaration of Rights"

and the first section of the elections article which provides

that elections shall be "fairly conducted". These provisions

would require an opportunity for judicial review of election

contests

.

"Section 15. Election Fraud" might well be changed to

provide that the right to vote and hold office is only suspended

in line with the previous language adopted by the committee.

STAi-v 5U<"C.i::;t];d cii/uiciis Auyu:;t 1, 3 *)73

ce-

il Constitutional Convention of Louisiana of 1973

2 COMMlTTKi; PROPOSAL NUMDER

3 Introduced by Delegate A. Jackson, Chairman , on behalf of the

4 Committee on Dill of Rights and Election:; and

5 Delegates

6

7 A PROPOSAL

CC/73 Research Staff

Committee on Bill of
Rights and Elections

August 1, 1973

Staff Memorandum No. ^8

RE: Tentatively Proposed Elections Article, Staff Comments

It is suggested that "Section 1. Free Elections" and

"Section 2. Secret Ballot" be combined into one section. The

principle of periodic electionr is also included here.

The technical change in "Section. 3* Residence for Voting

Purposes" is not substantive but may satisfy a previous objection.

It is suggested that "Section h. Political Parties" be

changed to "Political Activities" as being more substantively

descriptive. The words "political party or" may be deleted as

superfluous. The exception clause may be desirable to have the

section conform to restrictions placed on civil servants.

The title "Interference in Elections" in Section 5 might be

changed to "Influencing Elections with Public Funds Prohibited"

as being more descriptive.

The wording of "Section 10. Registrars of Voters" could be

greatly simplified without change of substance as suggested.

9 Making general provisions for elections.

10 Be it adopted by the Constitutional Convention of Louisiana

11 of 1973:

12

13 ARTICLE X. ELECTIONS

14 Section 1. Free Elections
by the people

15 Section 1. Elections/shall be freely and fairly con-
on a periodic basis with voting done in secrecy.

16 ducted/ No law shall tstct interfere with the fnr-ee--G-xe-]rG-iee-

17 ef-tehe right e-f-s**£-frrige-t to vote. Ballots or other records
of the votes

18 section- 2-—secret- tnri"iTTt

19 Section-2-— Aii.-vot4«^^m!4- -be- Hoy- -9«M?e^-bQ0: !<>*,- -««*
publicly

20 tehe-ballets e»»fe shall be -pwW-i-ol-y- counted/ and : reserved

21 inviolate until any election contests have been settled.
2.

22 Section 3/ Residence for Voting Purposes
2. lose his voting

23 Section -3/ No elector shalV be- -deemed- -to- -hdve -losfc -a

24 bonft-*ide residence by his absence while engaged in any employ-
including military service,

2 5 ment,/^i.thcr-civi4--oT"TTri-l-i-tQry-, or while studying or visiting

26 away from his voting district.
3.

27 Section -4/ Political P-£H?t-ie6 Activities .

3. Except as otherwise provided in this constitution, not

28 Section -4/ No' law shall deny the right of each person

29 to organize, join, support, or oppose any po-rrti-ca-r-party

30 or political organization, or to support or oppose any

31 candidate or proposition.
4.

32 .'section 5/ Privilege from Arrest
4.

33 ttt'Ct ion 5/ Kflrn^--qrrrVTtS^^-T»+rcttrr-r.trT-ht--i-ffr-pr^^'-rtrTp7^

Except for felony or breach of the peace, a qualified elector ispriviliM-l

34 / from .lrraut in tfrviiw.i u> ,imi returaintj Htm voting «w«l while

35 l<| II" (jlit I u vil e.-+n—nl'lrvtrrirr'r'TWCfrt—iT-trmy-rrr
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cc-

1 J*»-«^*ih _uj-

-

5.

2 Section V. Candidacy for Public Office
5. Except. as otherwise provided in this constitution, no

3 Section V- H«/ qualified elector shall be denied the
in the

4 right to soek public off ico'-wrttrrrr on election district in

5 which he is registered. t-*tet*p^-€K^-cH.-^-*^w-i-3e--pirovi<k«t-irn'-tKi-»

6 eens4<i-fc**t4.ef*i

6.
7 Section -7/ Vote Required for Election

6.
• Section ?/ /No person shall be elected to any public

!• office unless he has received the highest number of vote*

11 cast for that office.
7.

i I Section H/. Limitation of Term of Office
7.

1. Section *( Except as otherwise provided in this con-

1"* st i tut ion, no term for any public office elected by the people

1" shall exceed four years.
8 . Influencing Elections with Public Funds Prohibited

j. Section "9/ / Ifttoc-f-»c-Of»oe--in--S-toofc-iof*«--

8. used
1. Section -9/ No public funds shall be /a-xperwied- to urge

17 any elector to vote for or against any candidate fee-offtce T

18 nor «h*14-p«bJ-i-0"f-un*3"be appropriated to any candidate or

19 political organization.
9.

20 Section -i-^VC Registrars of Voters
9. The governing authority of each parish shall appoint

21 Section -i-©/£ /4^Ser-e--eho4-i--be--a--e«g-i«tFa-s--o-f--vo-fee»r-s-i©t-

a parish registrar of voters
22 e^eh-f>^f-i-&n--i-n--t-ho ota fce who shall be--appo-i»tr3d--by--feke-9ov-

23 ernftw. Myt^>o^fci-ty-<>^-<?he-^orioh--for--a--f-i^eed--^e-ymr-eoiiu«i:9atoned

24 fay- -the- gove rnor-,- -end provide such bond and receive such coin-

law.
25 pensation as may be determined /by—the—rcg-rsra t-ure r No person

qualifying as a candidate
26 shall serve as registrar of voters after /tewiwf-qttatirtiea for

Deletion 28
suggested

29

30

Deletion 31
surjgeyU'd,

if not, bdoSJE

aagiieubed

ctangoe 33

34

any elective office.

Section—H-. Commissioners and Poll Watchers

Section-44-. The legislature shall provide for the

selection of commissioners and poll watchers at every election.

Section -1-2-. Election Returns
Except as otherwise providod in this constitution, election

Sect ion **-. /]fte1nn-mr-o^Trr«rtrrcnrj-frrj—Kiel'"Wrvi1* mOtB£COT9~
returns Cor officers
who- Trr-r- ±tr "br* commissioned by the governor shall be nude to

the secretary of state nnrriTrrrTjtiTxmrrm'-iTrovrd'crt'rn'rhfr:~con=

a tti-wtitm.

Deletion 8

suggested,
if not, see 9
suggested
changes. 10

11

12

13

14

15

16

17

18

19

20

CC-
10. Registration Challenges

1 Section 13. Bf-»*al—t»f-Ketj4Ht*'H+.4o«-^«4--R*'«H>v^»4—of--H.M«Ms--
10. may contest in

2 Section 1-3-. A person/denied-retf*^*^'*^,*~*4>' ,"w~"*KM'e"~^ K?"
his denial of

3 r*ig+rt—to-a-pply-for-relief-to the district court/, which-enne
registration, or denial of his request to have removed from the roll:

4 »ha*rt-ha^r -pre fcrer.ee-over-oii-oth«r- co«e^--fttiy- -eit^M-'Oi^iwiy-

5 tfra-rrCTTgc-thc-regrstration-roil-and-hnTr^
improperly there, which cases shall have preference over

6 any names/praccd-or-standing-thereon—i-i-ictjai-ly.— -Ttrrs- -co-use

others.

Section r+-. ".Election Contests

Section ±4-. The legislature shall provide by-low for the

judicial determination of contested elections of-oli public

officera .

11.

Section-lS-» Election Fraud
11.

Section-i-5-. No person shall register and vote in more

than one place nor offer or receive anything of value in

exchange for a vote nor engage in any other form of election

fraud. The legislature shall *enact laws to suppress such

activities; arrd penalties xn—nnctr-eases may include cH»-
suspension of the right to vote and hold office
fraMch iaewjnfc-o-f v io-latog-9—a+wt-Mte-pr-ofriuition against

holdi ng of fice for a period not to exceed five years.

CC/73 Research Staff

Committee on Bill of
Rights and Elections

August 1, 1973

Staff Memorandum No. **9

RE: Provision for a Maximum Term for Elected Officials

A number of states provide constitutional limitations on

the length of terms of elected officials. The following are

representative

:

Ind. Const. Art. XV, Sec. 2 (185D and Ore. Const. Art XV, Sec. 2

(1859) (Identical provision)

Section 2. When the duration of any office is not provided

for by this constitution, it may be declared by law; and, if

not so declared, such office shall be held during the pleasure

of the authority making the appointment. But the general assembly

shall not create any office, the tenure of which shall be longer

than four years

.

Ky. Const., Sec. 93 (1891)

Inferior state officers, not specifically provided

for in this constitution, may be appointed or elected, in such

manner as may be prescribed by law, for a term not exceeding four

years.

-2-

Miss. Const., Art. XII, Sec. 252 (1890)

Section 252. The term of office of all elective officers

under this constitution shall be four years except as otherwise

provided herein

Texas Const., Art. XVI, Sec. 30 (I876)

Section 30. The duration of all offices not fixed by this

constitution shall never exceed two years (exceptions listed).

Louisiana does not at present have such a provision in its

present constitution. To have one or not is a .policy question;

should the length of terms of new elective offices created in the

future be left to the legislature or restricted by the constitution?

If the committee wishes to include such a restriction in the con-

stitution, the following language is suggested if it is to be a

separate section of the elections article:

Section . Limitation on Term of Office

Section . Except as otherwise provided in this

constitution, no term for any public office elected by the

people shall exceed four years.

The original proposal on term limitations adopted in principle

by the committee included a statement on periodic elections. This

might be best added to the section on free elections as suggested

in the staff memorandum on the elections article.

[127]





C.C. Arc. 81 et scq.

C.C. Art. 82

C.C. Art. 92

C.C. Art. 120

C.C. Art. 121

C.C. Art. 122

CITATION

C.C. Art. 124

C.C. Art. 125

C.C. Art. 126

C.C. Art. 127

C.C. Art. 128

C.C. Art. 129

C.C. Art. 132

C.C. Art. 133

C.C. Art. 134

C.C. Art. 1*6

C.C. Art. 148

Maternal authority upon disappearance of father . C.C. Art. 150

Requires mother who contracts a second marriage

to have consent of fatally meeting to preserve

superintendence of her chilcien. (But see C.C.

Art. 254- relative to remarriage of mother who

la tutrix was repealed on recommendation of

the Louisiana State Law Institute by Act 3*

of 1960.)

Prohibits a minister to marry a male under C.C. Art. 160

eighteen or a female under sixteen.

The wife is bound to live with her husband and

to follow him wherever he chooses to reside;

the husband is obliged to receive her and to

furnish her with whatever is required for the

convenience of life, in proportion to his means

and condition.

The wife cannot appear in court without the

authority of her husbr.nd, although she may be a

public laeirchant, or possess her property

aeparatc from her husband, (hut sec R.S. 9:102)

The wife , even when she Is separate in estate

from her husband, cannot alienate, grant, mortgage

acquire, cither by gratuitous or incumbered title,

unless her husband concurs or concents. (Note

that un(k:r C.C. Ait. 123, a woman separated from

bed and board hfiJ no need in -my case fti authori-

i.i Li cm of her husband.) (Hut sec R.S. 9:101,

9:103)

C.C. Art. 216

CITATION

C.C. Art. 149

PROVISION

If the hur.band refuses to empower his wife

to appear in court, the judge may give such

authority. (But see R.S. 9:102)

If the husband refuses, the Judge ray authorize

a wife to contract. (But see R.S. 9:101)

A married woman over 21 years of age has

authority to borrow money, contract debts for

her separate benefit and to grant mortgages

on her separate property when duly authorized

by her husband. (But see R.S. 9:101-9:105)

In carrying out the power to contract debts

to bind her paraphernal or dotal property the

wife oust have judicial examination regarding

the purpose of the indebtedness. (But see

R.S. 9:101-9:105)

Judge to issue certificate of Judicial authority

if examination shows contract of wife is for

separate advantage, or benefit of paraphernal

or dotal property. (But see R.S. 9:101-9:105)

Married wonen above age twenty-one shall have

the right with consent of their husbands to

renounce their matrimonial, dotal, paraphernal,

and other rights. (But sec R.S. 9:101-9:105)

If the husband is interdicted or absent, the

judge may authorize the wife to sue and be sued

or make contracts. (But see R.S. 9:101-9:105)

Every general authority, even though stipulated

for in the marriage contract, is void, except

so far as it respects the administration of the

property of the wife . (But see R.S. 9:101-9:103)

Annulment of married woman's unauthoritcd acts.

Custody of children pending litij,"tion shall be

granted to the w_l fe , unless strong reasons

against her custody.

If the wife has net a sufficient income for

her maintenance pending the suit Cor separation

from bed and board or for divorce, the judge

shall allow her, vh.nhcr she appears as plaintiff

or defendant, a r.un for her support, proportioned

to her needs and to the t.e.ras of her husband.

PROVISION

During the suit for separation, the wiT_c may,

for the preservation of her rights, require

an inventory and appraisement to be made for

the movables and immovables which arc in

possession of her husband, and an injunction

restraining hia from disposing of any part

thereof in any manner.

C. C. Art. 221

C.C. Art. 253

CITATION

C.C. Art. 256

C.C. Art. 264

C.C. Art. 298

C.C. Art. 301

C.C. Art. 309

C.C. Art. 366

C.C. Art. 380

C.C. Art. 731

C.C. Art. 759

From the day on which the action of separation

shall be brought, it shall not be lawful for

the husband to contract any debt on account of

the community, nor to dispose of the immovables

belonging to the same, and any alienation by

him made after that time, shall be null, if it

be proved that such alienation was. made with

the fraudulent view of injuring the rights of

the wife.

When the wife has not been at fault, and she

has not sufficient means for her support, the

court nay allow her, out of the property and

earnings of the husband, alimony which shall

not exceed one-third of his income when:

1. The wife obtains a divorce;

2. The husband obtains a divorce on the

ground that he and his wife have been living

separate and apart, or on the ground that there

has been no reconciliation between the spouses

after a judgment of : eparation from bed and board,

for a specified period of time; or

3. The husband obtained a valid divorce

from his wife in a court of another state or

country which has no jurisdiction over her

person.

Tliis alimony shall be revoked if it becomes

unnecessary, and terminates if the wife

remarries.

A child remains under authority of his father

and mother until his majority or emancipation.

In case of difference between the parents, the

authority of the father prevails.

Puling the marriage, the fathe r isadninistrator
of the estate of his minor children and the mother
in lite case of his interdiction or absence.

The awrhejr is not compelled to acccpr the tutor-
* ship ol her minor children.

PROVISION

The mother is of right the tutrix of her natural

child not acknowledged by the father, or acknow-

ledged by him alone without her concurrence.

The natural child, acknowledged by both, has for

tutor, first the father , in default of him, the

mother.

In case there arc more than one ascendant in the

same degree, in the direct line, but of different

sexes, the tutorship shall be given to the male .

The person who is appointed to two tutorships has

a legal excuse for not accepting a third.

He who, being a hush.-nd or father , shall have

already been appointed to one tutorship, shall

not be compelled to accept a second tutorship,

except it be that of his own children.

The causes vhcrcin expressed, or any other, can

not excuse the father frnr. the obligation of

accepting the tutorship of his children.

Minor relations and wo-c» who are excluded fro:-

the tutorship, are not included in the provisions

contained in Art. 308, which requires all rela-

tions living in the sane parish as a minor for

whom a tutor is to be appointed to apply for

the tutorship.

The minor may be emancipated by his father or,

If he has no father, by his rother, when he

ahall have reached the age of 15.

The husband who is a minor con authorize his wife

to appear in court whether she is a minor or of

full age. (But sec R.S. 9:101-9:105)

Minors, wnrriod voaen, *nd p*x3Mis interdicted

can not establish servitudeJ, ci.ccpt according

to the forns of alienation of their property.

(But sec R.S. 9:101-9:105)

Those who can establish servitudes on their

lands can also acquire servitudes.

There arc some persons who can not establish

servitudes, who never their;.-, can aciui re them;

such as those who can not exorcise Lhalf rights,

minors, ywm-w not rtti?io

r

;Iwm| , administrators,

tutoin, hu'Amds; for Llic acquisition of n
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CITATION

C.C. Art. 759 (Cont'd)

C.C. Art. 918

C.C. Art. 919

C.C. Art. 924

C.C. Art. 926

C.C. Art. 927

CITATION

C.C. Art. 937

C.C. Art. 939

C.C. Art. 1005

C.C. Art. 1006

C.C. Art. 1480

C.C. Art. 1484

C.C. Art. 1485

C.C. Art. 1486

PROVISION

servitude augments the value and convenience
of on estate. (But sec R.S. 9:101-9:105)

Natural children are railed to the legal
succession of their natural mother, when they
have been duly acknowledged by her, if she
has left no lawful children or descendants

,

to the exclusion of her father and mother and
other ascendants or collaterals of lawful
kindred.

Natural children are called to the inheritance
of their natural father, who has duly acknowledged
thcui, when he has left no descendants nor ascen-
dants, nor collateral relations, nor surviving
wife, and to the exclusion only of the State.

If a married man has left no lowml descendants
nor ascendants, nor any collateral relations,
but a surviving wife not separated from bed and
board from him, the wife shall inherit from him
to the exclusion of any natural child or children
duly acknowledged.

If, on the contrary, it is the wife who died
without leaving any lawful descendants, ascen-
dants, or collateral relations, her survivj;-.?
husband not separated from bed and board from
her, shall not inherit from her, except in case
she should leave no natural child or children
by her duly acknowledged.

If the succession be that of the n atural pother
deceased without legitimate children, the putting
Into possession of the natural children shall not
be pronounced without calling the relations of
the deceased, who would have inherited in the
default of the natural children, if they are
present or represented In the State; or without
appointing a person to defend them, if they are
absent.

If the succession be that of the imur.il father .

the natural children by him acknowledged can not
be put into possession ^f the succession which
they claim until a faithful inventory liar, been
made of the same by a notary appointed for that
purpose by the judf.e, In the presence of a pcrso.i
appointed to del end the Interest uf the bbnci't
heirs of cho dexe.iM'd, and on Riving good aatl
sufficient Security, an i ;: prescribed In the
following article, (C.C. Art. MC provides with
respect to security.)

-6-

PROVISION

In the absence of circumstances of the fact,
the presumption of survivorship must be deter-
mined by the probabilities resulting from the
stength, age and difference of sex .

If those who perished together were 15 years
of age or older and under 60 yearn, the male
shall be presumed to have survived, where there
are an equality of age or a difference of less
than on year, otherwise the younger must be
presumed to have survived the elder, whether
male or female.

The acceptance of a succession by a rar rri cd
woman, without the authorization of .her husband
or of the judge, ic not valid. (But see R.S.
9:101-9:105)

- If the wife should refuse to accept an inheritance
her husband nay do so.

A married woman cannot nak<. deration inter vivos
without the concurrence of consent of her husband
unless she is authorized by the judge. (But see
R.S. 9:101-9:105)

When the naturol mother has not left any legitimate
children or descendants, natural children may
acquire from her by donation inter vivos or mortis
causa, to the whole amount of tier succession.

But if she has left them only a part, and has
disposed of the rest in favor of other persons,
her natural children have no action against her
heirs for any thing cove then so much as is
wanting to supply the maintenance that is secured
to them by law in case vhat she has left them be
not sufficient for their support.

When the natvir.i l fath er has not left legitimate

C.C. Art. 1487

C.C. Art. 1545

C.C. Art. 1555

C.C. Art. 1553

C.C. Art. 1591

C.C. Art. 1664

C.C. Art. 1786

C.C. Art. 1787

C.C. Art. 2327

CITATION

C.C. Art. 2327 (Cont'd)

C.C. Art. 2349

C.C. Art. 2350

C.C. Art. 2351

C.C. Art. 2358

children or descendants, the natural child or
children acknowledged by him may receive from '

him, by donation inter vivos or mortis causa to'

the amount of the following proportions, to wit

One-fourth of his property, if he leaves legiti
mate ascendants or legitimate brothers or siste
or descendants from such brothers and sisters;
one-third, if he lenves only more kiwu- collai-
relations.

PROVIS ION

In all cases in which the father disposes, in
favor of his natural children, of the portion
permitted him by law to dispose of, he is hound
_to dispose of the r<-:: t of_ his propert y in fjvor
of his )er.itir:ate relations : every other dis-
position shall be null, except those which he
may make in favor of some public institution.

A married wojr.an cannot accept a donation without
her husband's consent or in the event of his
refusal, without the consent of the judge.
(But see R.S. 9: 101-9: 105)

Recordation of a donation inter vivos to a
married woman shall be made by the husband, if
he does not comply the wife may without authori-
zation. (But see R.S. 9:101-9:105)

Minors, persons under interdiction, or married
women, are not entitled to relief for the want
of acceptance or registry of donations: but
they have in such case their recourse against
their tutors, curators or husbands; and even
in case of the insolvency of such tutors, curato
or husbands, they shall not be entitled to relie
by way of restitution. (But see R.S. 9:101-9:10

Married women are absolutely incapable of being
witnesses to wills of their husbands.

* rcaiTied won-n can not accept a testamentary
executorship without the consent of her husband.

If there is between thera a separation of propcrt
she may accept it with the consent of her husban
or, on his refusal, she may be authorized by the
court, contorir.ably to what is prescribed by the
title: Of Husband and Wife. (But see R.S. 9-51
9:101-9:105)

The incapacity of a wij> to contract is removed b
the authorization of the husband or, as provided
by law, by that of the judge. (But see R.S.
9:101-9:105)

A married worn/in nay act as a wandr.tary; she tn.iy

also act as a mandatary for her husband or the
community when authorised by her husband, (Hut
eee R.S. 9:101-9:105)

Neither can husband and wifu derogate by their
matrimonii.] agreement iron the rights resulting

. ill'.'iJliLLlil
evi-r jjie_ .person of

PROVISION

h is wife and cMTdron, or which belong to the
husband as the head of the family, nor from
the rights granted to the surviving husband or
wife by the title: Of l'athcr and Child, and by
the title: Of Minors, ot their Tutorship and
Emancipation, nor from the prohibitory disposi-
tions of this Code.

The income from the dowry belong to the husband
and are intended to help him support charges of
the marriage and other expenses which the husband
deems proper.

The husband has administration of the dowry.
(But see R.S. 9:101-9:105)

The wife may sue for dotal effects, with the
authority of the judge, when the husband neglects
to do oo. (But see R.S. 9:101-9:105)

The wl f

c

may, with authorization of her husband o
on his refusal the judge, 't.e her dotal effects
for the enjoyment of children of a former marriafl
(But sef R.S. 9:101-9:105)
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C.C. Art. 2359

C.C. Art. 2362

C.C. Art. 2385

C.C. Art. 2386

C.C. Art. 2390

The wife , with the authorization of her husband,
may {jive her dotal effects for the establishment
of their conmon children. (But see R.S. 9:101-

9:105)

The wife may also mortgage or otherwise encumber

her dotal property by complying with the forma-

lities otherwise contained in the civil code.
(But sec R.S. 9:101-9:105)

The paraphernal property which is not administered

by the wife Is considered to be under the manage-
ment of her husband.

The income from paraphernal property of the wife
remains separate if she executes an authentic act

to that effect. (Note: that no similar provision
exists in favor of husband.)

Tl,c y.*/
,

,
""y alienate her paraphernal property

with authorization of her husband or, upon his

refusal, the coment of the Judge. (But sec
R.S. 9:101-9:105)

C.C. Art. 2397

PROVISION

The wI.CS. cannot, except with authorization of
her hujband or upon his refusal, the consent
Of the Judge, alienate her immovable effects
except in casus where alienation of the dotal
lawovable is permitted. (But sec R.S. 9:103)

C.C. Art. 3108

C.C. Art. 3252

C.C. P. Art. 683

C.C.T. Art. 686

C.C. P. Art. 695

C.C.T. Art. 732

Woi-it-n who on account of their sex cannot be

Judges arc likewise incapable of being naticd

arbitrators. (Ilote: Although this provision
remains in the Civil Code, R.S. 9:51 grants
equality to women with respect to acting cs

arbitrator.)

Privilege to extent of $1,1,00 in favor of w idow

and children in necessitous circumstances from
succession of deceased husband or lather.

The father Is the proper plaintiff to sue to

enforce a right of an unenancipatcd minor who is

the legitimate issue of living parents not divorced

or judicially separated. The uothcr, as the
administratrix of the estate of her minor child,

is proper plaintiff in such ection when the

father is a mental incompetent or absentee.

The hushand is the proper plaintiff, during the

exir.icr.ee of the marital community, to sue to

enforce a right of the community.

The wife as the agent of her husband Day sue to

enforce a right of his separate estate or the

marital community when SK-fir.lly author! zed to

do so by her husband.

The father Is the proper defendant in an action
to enforce an obligation against an miowanclpated
minor who Is the legitimate issue of living
parents not divorced or Judicially separated.
The mother, an administratrix of the estate of

her minor child, is the proper defendant in such
an action if the father Is a mental incompetent
or absentee.

C.C. Art. 2398

C.C. Art. 2402

C.C. Art. 2404

C.C. Art. 2410 ct seq.

C.C. Art. 2436

C.C. Art. 2806

The wj f

c

cannot bind herself for the debts of
her husband. (But see R.S. 9:103)

This partnership or community consists of the

profits of all the effects of which the husband
has 1 1 1 <•• adiutm' s r ration a

n

:j enjoyment , cither of

right or in fact, of the produce of the recip-
rocal industry and labor of both husband and
wife, and of the estate whicli they may acquire
during the carriage, cither by donations made
Jointly to them both, or by purchase, or in any
other similar way, even although the purchase
be only in the name of one of the two or not of

both, because in that case the period of tine

when the purchase Is made is alone attended to,

and not the person who made Lh« purchase. But
damiges resulting fron personal i njuries to th_c

wife shall not form part of this conununity, but
shall always be and remain the separate property
of the wife and recoverable by herself alone;
"provided where the injuries sustained by the
wife result in her death, the right to recover
damages shall be as now provided for by existing
lavs .

"

The hushand is h rr.d and master of the comituni

t

y
with certain rights and restrictions. He admin-
isters the effects, dispones of revenues and
disposes of movables.

Wife and her heirs may exonerate themselves from
debts contracted during marriage by renouncing the

community.

A wife separated in property fron her husband
cannot alienate her icmovabl?s without being
authorized by her husband or the judge.

A community of property dees not of Itself
create a partnership, however that property may
be acquired, whether by purchase, donation,
accession, Inheritance or prescription.

-11-

rggvisTQM

C.C. P. Art. 735

C.C. P. Art. 4501

C.C. P. Art. 4502

R.S. 9:291

R.S. 9:2656

R.S. 9:2801 et seq.

R.S. 9:2821

The hn^baiid is the proper defendant in an action
to enforce an obligation against the marital
community.

When both parents arc alive, not divorced or

Judicially separated, property of the minor is

under administration of the father .

When the father is a mental incompetent or an

absentee, the mother instead of the father has

the power of the tutor.

As long as the marriage continues and the spouses
are not separated judicially a_ rrarri cu wornin my
not sue her husband except for: (1) a separation
of property; (2) restitution and enjoyment of her

paraphernal property; (3) a separation from bed

and board; (4) a divorce.

Insolvency; inability of w, fe as a creditor to

vote in delibcratious between creditors without
existence of partition or Judgment for scpu.ation
of goods.

If the husband neglects for a period of six months

after the acquisition of a home to file the decla-

ration that he desives to designate the property

as a family home, as provided in 9:2801, the wife

may do so, but only as to community property

occupied as a home.

At the dissolution of the marriage community, the

wife may accept the comnunity under benefit of

inventory.

La. Const. Art. VII, $41

C.C. Art. 2807

PROVISION

The coimoun J_ty_ of, properly, created b£ Bpiria.'W* is

not a p.ii i ncrsiilp ; it is the effect of a coutract
governed by rules prescribed for that purpose in

ttils Code.

No woman shall he drawn for Jury service unless she

shall have previously filed with the clerk of the

district court a written declaration of hor desire
to be subject to such service. (But see Act 523

of 1972 amending K.S. 13:3056, repealing k.S. 13:

3055 and amending Art. 403 of the Code of Criminal

Procedure) (Note that Act 777 of 1972 which would

have repealed La, Const. Art. VII, $41 was rejected

by the people at the polls In November, 1972)

-12-

C.C. Art. 3001

C.C. Art. 3101

Women may be granted powers of attorney, but if

she accepts the power without authority of her

hushand she can be sued only as specifically pro-

vided in the law. (But sec K.S. 9:101-9:105)

A parried uoiwji may not make a submission without

the authority of her husband. (But see R.S. 9:101-

9:105)

La. Const. Art. IV, $7 No law shall be passed fixing the price of manual

labor, but the legislature may establish minimum

wages for and regulate the hours and working con-

ditions of women and i;lrls .
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R.S. 23:118

R.S. 23:164

R.S. 23:165

R.S. 23:169

R.S. 23:215

R.S. 23:292

R.S. 23:293

R.S. 23:311

R.S. 23:312

R.S. 23:313

R.S. 23:314

R.S. 23:332

R.S. 23:333

R.S. 23:334

R.S. 23:335

R.S. 23:336

R.S. 23:337

R.S. 23:352

R.S. 23:353

R.S. 23:354

R.S. 23:355 ct scq.

R.S. 23:1030

Investigation of employer by employment agency
before sending out female applicant.

No boy unde r 16 or gl rl under 18 years of age
shall be employed to work in delivery of goods
or messages.

No boy under 14 or pi rl under 18 years of age
ehall be employed in any street trade.

No person shall furnish any girl under l_ft years
any newspapers, magaxir.es, periodicals, advertis-
ing matter, etc. for selling, distributing or
delivering.

No boy under 16 years of age or flirl under 17
years of 'age shall be employed or peraitted to
work before six o'clock in the morning or after
7 o'clock at night, except that girls after
their 17th birthday may work until ten o'clock at
night if they attend school.

Seats for females to be furnished by employer.

Seats for female elevator operator required to
be furnished.

No female shall be employed in any mine, packing
house, bowling alley, etc. for more than nine
hours in any one day or 54 hours per week.

Minimum of thirty minutes per day required for
lunch for /fringes in certain kinds of employment.

Fema les employed to work In packing or canning
plants and certain factories may be employed (or
not more than 10 hours per day or 60 hours per
week in emergencies.

Penal provisions for violation of R.S. 23:311-
23:318, relating to working hours for females.

-13-

PROVIST ON

In cities, Lown3 and villages having a population
of 6,000 or more, no female shall be employed in
any manufacturing, mechanical or mercantile estab-
lishment, laundry, hotel, theatre, etc. for more
than eight hours in any one day and not more than
48 hours or six days in any consecutive seven day
period.

Requires recreation period of thirty minutes after
eix hours of work in types of employment enumerated
In R.S. 23:332.

Requires the employer of any female employed in
any occupation enumerated in R.S. 23:332 to keep
a record of each sucli employee.

Commissioner of labor's duty to inspect and report
violations of above laws.

Penal provisions for violation of R.S. 23:332-23:
335 (maximum working hours for females covered by
R.S. 23:332 above).

Exempts "certain types of employment from the pro-
visions of R.S. 23:332-23:336.

Employer to keep a record of names of women and
girls .

No person shall employ wonen or girls in any indus-
try or occupation if working conditions arc detri-
mental to health or morals or if wages are inadequate

Minimum wage division of department of labor to
establish rcason.-.ble standards of wages and working
conditions for women ant': girls .

Authorizes the minimum wage division. of the State
Department of Labor to cxauine books, etc., of
employers to ascertain wages and working conditions
of women an d g irl:; .

Employee's agreement as to workman's compensation
binding on widow.

CC/73 Research Staff

Committee on Bill of
Rights and Elections

September 4, 1973

Staff Memorandum No. 54

RE: Alternatives with Respect to Section 7. Freedom from
Discrimination. (The alternatives are arranged in
order from the mildest action, i.e., deleting the
section to the strongest action of a broadly-worded
section on freedom from discrimination)

Alternative No. 1

Delete the section.

Comment: Inclusion of the section, even in mild form, could

be used by persons opposed to a new constitution

as the means of inflaming existing prejudices against

a new constitution. If adopted only in a mild form,

the protection afforded by the section would be no

more than protections already afforded by federal

law. Hence , adoption of the section could serve to

endanger the strong Section 3. Right to Individual

Dignity and the entire proposed new constitution.

Alternative No. 2

Each person shall be free from arbitrary, capricious or

unreasonable discrimination on the basis of race;, religion,

national ancestry, or sex in access to necessary public accommoda-

tions. Nothing herein shal 1 be construed to impair freedom of

assofi.it Ion.

Comment: The above section would be a very mild provision

which is well within present protection of federal

law. The words "arbitrary, capricious, or unreason-

able" seem ,to have a good effect on the delegates in

calming fears. The word "necessary" before "public

accommodations" could be construed to include only

restaurants and hotels as opposed to bars which is the

situation under present federal statutes, but the word

"necessary" would invite litigation as to its meaning.

Alternative No. 3

Alternative No. 2 could be broadened by eliminating the words

"arbitrary, capricious, or unreasonable" or by eliminating

the word "necessary" before accommodations. It could also be

expanded by including additional categories such as the physically

handicapped. The latter provision, however, might make it

necessary to limit public accommodations to those that are newly

constructed. The word "unreasonable", however , might be construed

as sufficient to eliminate the requirement that existing public

accommodations must be modified for the physically handicapped.

R.S. 47:396
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Two women required to be on hoard of commissioners
of the l.oulsl.ma Slate Library.

F.xtmption of vjitow^ of Mind pciMtn.". as to occupa-
tion.tl license lazes.

Alternative No. 4

Each person shall be free from arbitrary, capricious, or unreasonabl

discrimination on the basis of race, religion, national ancestry,

or bqH in ncc-vs:; to necessary public accoinmod.it ions or in access

to goods and services of private monopolies. Nothing herein shall



be constcued to impair freedom of association.

Cowmt'ul ; This; a) t onuitivv is similar to the previous but add;;

access to the -.jood:; and services of private monopolies.

under discussion. Prior aryuments that such provisions-

could be used to defeac the constitution would a^.ply

and it is, of course, questionable whether the delegates

themselves would vote for broad provisions.

This provision could be reasonably justified on the

basis that where a private monopoly exists without

competition, no person should be denied access on an

arbitrary, capricious, or unreasonable basis. This

would include utilities, common carriers, and the like.

Alternative No. 5

Each person shall be free from arbitrary, capricious, or unreason-

able discrimination on the basis of race, religion, national

ancestry, sex, or physical handicap in access to public accommoda-

tions or in the hiring and promotion practices of employers with

fifteen or more employees. Nothing herein shall be construed to

impair freedom of association.

Comment: Tha.^e are essentially the substantive provisions

which the convention had before it at adjournment on

Friday, August 31, 1973. It is to be noted that some

delegates objected to including freedom from discrimina-

tion by private employers on the basis that private

employers have rights and obligations with respect to

their private businesses and that enforcement of a

prohibition against discrimination in hiring might work

an unreasonable hardship on them to the detriment of

their businesses and property rights. A prohibition

against discrimination in hiring could be utilized by

opponents of the new constitution to defeat it at the

polls by securing the opposition of many small businesses

and their lobbying organizations.

Committee on Bill of Rights
and Elections

October 5, 1973

Staff Memorandum No. 55

RE: Comparison of Committee Proposal No. 33 (Article X. Elec-
tions) with provisions in other state constitutions.

Section 1. Free Elections

A similar provision in the South Carolina Constitution pro-

vides (Art. I, S9) that laws regulating elections are to protect

the right of suffrage.

Section 2. Registration of Voters

Alaska (Art. V, $4) and Alabama (Art. VIII, $187) provide -

for permanent registration. New York (Art. II, S2) , Rhode Island

(Amend. XXIX, 1, 4-7), South Carolina (Art. II, S4) , and Virginia

(Art. II, $19) provide for permanent registration in certain

situations

.

Section 3. Secret Ballot

Provisions for a secret ballot are common to many states, i.e.

Alaska (Art. V, $3), Arizona (Art. VII, $1) and California (Art. II,

$5) . Absentee voting provisions are very common with 20 states

having a constitution provision including California (Art. II, $1),

Connecticut (Art. VI, 56), and Maryland (Art. I, Sl-A)

.

Although the present Louisiana Constitution prohibits proxy

voting (Art. VIII, S3) in taxpayer election, no other state was

found with such a provision.

Public counting of votes is provided for by South Carolina

(Art. II, $1)

.

Alternative No. 6

Each person shall be free from discrimination on the basis of

race, religion, national ancestry, or sex in the hiring and

promotion practices of any employer or in access to public

accommodations. These provisions are self-executing , but reasonable

exemptions as well as special remedies for violations may be

provided by law.

Comment: The above is essentially a restatement of the proposed

Dennis amendment.

Alternative No. 7

Each person shall be fr-.'e from discrimination on the basis of

race, religion, national ancestry, sex, or physical handicap

in access to public accommodations, in the hiring or promotion

practices of employers, or in the sale or rental of property.

Co.»mont: The above would be the broadest prohibition against

discrimination covering the subject matters presently

Section 4. Residence of Electors

Similar to Art. VIII, $11 of the present constitution some

states have deleted provisions requiring loss of residence in

certain cases, i.e. Michigan (Amend. 6, deletes Art. Ill, $2)

and Pennsylvania (Amend. 16, deletes Art. VIII, $13).

Section 5. Political Activities

No similar provision was found in the election article of

any other state constitution.

Section 6. Privilege from Arrest

This provision is commonly found in many state constitutions.

Section 7. Candidacy for Public Office

Nine states have adopted a provision on the right to seek

office including Minnesota (Art. VII, $7), Montana (Art. IX, $11),

New Mexico (Art. VII, $2) and North Carolina (Art. VI, $6).
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Section 8. Vote Required for Election

Pour states have a similar or related provision Arizona (Art. VII,

57), California (Art. XX, S13) , Montana (Art. IV, 55) and Oregon

(Art. II, S16)

.

-2-

CC/73 Research Staff

July 31, 1973

Staff Memorandum No.

Under Article 1493, the forced portion is one-third if one

is survived by one child, one-half if there are two children and

two-thirds if there are three or more children. Or, as the code

puts it:

Donations inter vivos or mortis causa [by donation or by will]
can not exceed two-thirds of the property of the disposer, if
he leaves, at his decease, a legitimate child; one-half, if he
he leaves two children; and one-third, if he leaves three or
a greater number.

RE: Forced Heirship in Louisiana Constitutional and Statutory
Law.

CONTENTS

1. Introduction

2. Civil Code of Louisiana

3. Constitution of 1921

4. Recent Developments Restricting Forced Heirship

5. Policy Considerations

Appendix A - History

1. Introduction

This memorandum proposes to supply background information

relevant to deciding whether to continue in the new constitution

a provision like Article IV, Section 16 of the 1921 Constitution

which provides, in part:

No law shall be passed abolishing forced heirship;
but the legitime may be placed in trust to the
extent authorized by the Legislature.

Since ancient times, governments have used forced heir-

ship to protect social mores, to ensure political stability, and

even—at the end of the eighteenth century—to encourage democ-

racy. The patriarch of the Roman family was almost omnipotent,

and when laws were enacted to guarantee his survivors portions of

his estate, they were meant to protect the family as institution,

rather than to benefit the heirs. In primitive Germany, owner-

ship of immovables was communal, and family inheritance of lands

at the death of an adult male was the natural outgrowth of

common ownership. Prerevolutionary France allowed succession

laws which supported the interests of the landed aristocracy in

keeping large estates intact. But revolutionary France, embued

with a democratic spirit, strengthened the forced heirship pro-

visions which spelled doom to feudal estates. And it was the

philosophy of the French Revolution which Louisiana incorporated

into its civil code in 1808 and, finally, into its constitution

in 1921. (See Appendix A for an expanded discussion of the history

of forced heirship.)

2. Civil Code of Louisiana

The Louisiana Civil Code establishes the forced portion, or

legitime, which restricts an individual's power of disposition by

will or by donation of the property he owns. Article 1496 provides

that if one were survived by neither parents nor descendants,

he is free to dispose of his property as he wishes. But the

power of disposition is limited if one is survived by parents or

descendants.

If there are no descendants, uut there are ascendants, the

parent or parents are forced heirs for one-third or one-fourth

depending on the circumstances. Article 1494 provides:

Donations inter vivos or mortis causa cannot exceed
two-thirds of the property, if the disposer, having
no children, leaves a father or mother, or both,
provided that where the legal portion of the surviv-
ing father or mother or both is less than one-third
the forced portion shall not be increased to one-
third but shall remain at the legal portion.

Not strictly part of forced heirship, but related to it are

the laws governing collation and reduction of donations. Under

these laws, attempts to defeat the forced heirships regime are

subject to legal actions by the forced heirs to gain the share

to which they are entitled by law.

Forced heirs may be deprived of their legitime or forced

portion for the causes established by law, but only for those

causes. Civil Code Article 1621 recognizes ten grounds for dis-

inheritance.

1. striking the parent, or raising one's hand to do so.

2. if the child has been guilty, to the parent, of

"cruelty, of a crime or grievous injury."

3. if the child has attempted to take the life of either parer

4. if the child has accused a parent of any capital crime,

except high treason.

5. failure to give sustenance.

6. neglect to care for an insane parent.

7. "if the child has refused to ransom them, when detained

in captivity."

8. if the child used an act of violence or coercion to

hinder the parent in making a will.

3

9. refusal to give security for a parent in order to release

him from prison.

10. if a minor child marries without the consent of the

parents.

To take advantage of the above, the testator must make a will

indicating his intention to disinherit. Art. 966, however, creates

a category of "unworthy heirs" who do not have the right to inherit

even if no will disinherits them. Unworthy heirs are persons con-

victed of killing or attempting to kill the deceased; who have

accused the deceased of "some accusation found calumnious, which

tended to subject the deceased to an infamous or capital punishment";

and those who, knowing of the murder of the deceased, have not

taken measures to bring the murderer to justice.

Other developments have extended forced heirship provisions
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to include children adopted by the deceased. Amendments in the

1940's and 1950's to Article IV, Section 16 and Article 214 of

the Civil Code have granted adopted children all the rights of

natural legitimate children in successions. At the same time, they

continue the adopted child's status as heir to his blood parents.

Illegitimate children, however, are not forced heirs.

On the North Americal continent, Louisiana, Texas, and the

province of Quebec all adopted forced heirship. When Texas came

into the union in 1846, however, Spanish legal traditions bowed

to the invading common law. And in 1856, Texas abolished forced

heirship. In Quebec, the struggle between the common law and

the civil law resulted in civilian victory. But on the issue of

testamentary disposition, common law ideas prevailed and forced

heirship was abandoned to allow the testator's complete freedom.

3. Constitution of 1921

Though forced heirship has been part of Louisiana's law from

colonial days, it was not until 1921 that constitutional status

was granted to the institution.

Article IV, Section 16 does not freeze the existing civil

code provisions relating to forced heirship and does not prevent

the legislature from making changes in the categories of forced

heirs or in the portion of the deceased's estate which constitutes

the legitime, Succ. of Earhart , 220 La. 817, 57 So. 2d 95 (1952):

To construe the provisions of this article of the con-
stitution otherwise would be tantamount to accusing
them of folly. The words, "No law shall be passed
abolishing forced heirship" , mean exactly what they
say; in other words, that forced heirship cannot be
done away with wholly, wiped out or destroyed. This
provision does not prohibit the legislature from regulat-
ing or restricting the rights of forced heirs.

The legislature could, for example, amend the civil code to remove

ascendants as forced heirs and could reduce the portion of a

forced heir.

As stated in Comment, 37 Tul. Law Rev. 723:

Although the legislature is constitutionally pro-
hibited from abolishing forced heirship, the supreme
court has said that nothing proscribes it from "regula-
ting or restricting the rights of forced heirs." Thus
it can authorize dispositions of the legitime in forms
unknown to the Civil Code, for instance, in trust.
Therefore, from a constitutional standpoint, nothing
prevents the legislature from reducing the present
fractions of the forced portion to negligble amounts,
or from limiting the rules of collation and reduction
so severely they are rendered nugatory as remedies for
enforcing the forced heir's rights.

Thus Article IV, Section 16 permits the legislature to make

numerous changes in forced heirship should it desire to do so.

As has been said, Comment, 37 Tul. L. Rev. 723:

That nothing along these lines (changes! is even
remotely forseeable, barring certain proposed
changes with respect to the parent's share of

community property in a childless marriage, is

due more to an almost emotional attachment of
Louisiana law makers to the institution of forced
heirship than to constitutional restrictions.

4. Recent Developments

In recent times, various statutory and jurisprudential

developments have lessened the strictures of forced heirship

and removed some of the limitations on the testator's freedom

to dispose of his property: the usufruct of a surviving, spouse,

life insurance and bonds, and the trust estates law.

Under the Civil Code, the spouse of the deceased is not a

forced heir. (More recent codes did recognize the societal trend

toward more rights for the spouse and made the wife a forced

heir — Spanish Civil Code of 1889; German Civil Code of 1900;

Swiss Civil Code of 1907.) However, amendments to the Louisiana

code over the years have increased the rights of a spouse in a

deceased's property in other ways — at the expense of the rights

of forced heirs.

Article 916 establishes the surviving spouse' s usufruct,

allowing the surviving spouse the right to use and to own the

fruits produced by that part of the community inherited by the

childred of the marriage. Though this usufruct is not obligatory,

it exists if a will does not provide otherwise, and it allows

property inherited by children of the marriage (forced heirs) to

continue to be enjoyed by the surviving spouse until her remar-

riage. In this case, the forced heirs have what is termed naked

ownership, a reversionary right that entitles them to full ownership

of the property once the usufruct ends, either upon the death. or

remarriage of the spouse who survived.

Historically, the forced heir was entitled to full ownership.

As just discussed, the institution evolved to where a naked owner-

ship interest satisfied the legitime when the surviving spouse had

a usufruct over the property. A further development lessening the

interest of the forced heir comes through the trust laws, whereby

the property of a deceased, even a forced heir's portion, may be

placed in trust

.

Article IV, Section 16 as incorporated into the 1921 Con-

stitution severly limited trusts. The article as amended in 1962,

however, grants the legislature power to "authorize the creation

of express trusts for any purpose," and it specifically allows

the legitime to "be placed in trust to the extent authorized by

the Legislature." In such a situtation, the forced heir does not

have ownership or control of the property; his interest is satis-

fied if the net income accruing from the property is payable to

the forced heir not less than once each year; the term of the trust

does not exceed the forced heir's life, and the property principal

is delivered to the forced heir or his heirs, legatees or assignees

free of trust upon the termination of the trust. (Louisiana

Revised Statutes 9:1841)

Developments in case law have also narrowed the interest of

the forced heir and correspondingly expanded the testator's free-

dom to dispose of his property. The Louisiana Supreme Court has

ruled that the proceeds of life insurance policies are sui generis

and not subject to the civil code rules on heirship, Sherwood

v. N.Y. Life Ins. Co . 166 La. 829, 118 So. 35 (1928). One is

entitled to name any person as beneficiary of a life insurance

policy, without regard to the forced heirs. See Comment, 37 Tul.
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Law Rev. 759 (1963)

.

Somewhat unclear and still in dispute is the status of United

States government bonds; indications are they can devolve free of

restrictions of forced heirship. See Notes, 14 Loyola Law Review

275 (1967-68)

5. Policy Considerations

Concentration of Wealth . Breaking up feudal estates was one

of the goals of the French law of forced heirship. Proponents of

the institution argue that forced heirship still has that policy

effect; it keeps a wealthy person from keeping the property in the

hands of one person for another generation and {along with the laws

of collation) requires him to distribute it among all his children.

In that sense, it is seen as a democratic measure. Opponents argue

that the institution may have too far-reaching effects in this

regard; it may require continued subdivision of land, over many

generations, into small plots that are not economically productive.

Economic Interests of Children . Proponents of the institution

claim that requiring a parent to distribute his property among his

children is a means by which he fulfills his obligation to support

those children, and tends to prevent such persons from becoming

public charges. It is argued that without forced heirship, one

could favor one child to the elimination and subjugation into

poverty of his other children. The contrary argument is that

this consideration is no longer important in view of the change

from familial responsibility for those in need to societal respon-

sibility through various governmental welfare programs. A further

elaboration of this argument would concede the necessity to provide

for the care of minor or retarded children, but would argue the

inadvisability of forced heirship for adult children who should

be able to support themselves.

Family Unit . As in ancient Rome, proponents argue that forced

heirship continues to reflect and to encourage family solidarity.

By requiring property to be left primarily within the family,

there is encouragement to continue the greater family as a unit

in some type of spirit of cooperation, which effect might not exist

if the property were distributed to third persons or to one child

only.

Opponents argue that with industrialization of society, the

status of the family has changed. There has been a breakdown of

the extended family and there is a movement away from the solidity

of the immediate family. Forced heirship, they say, has not pre-

vented this from happening. Now that the position of the family has

changed, the law should also change.

Related here is the fact that at the time of the adoption of

the civil code, wealth was primarily in land, and was easily manag-

able within a family unit. Now that wealth is in other forms of

property in many cases, and is managable separately, there is less

closeness within the family even when the wealth is distributed

among all the children.

Individual Freedom . Opponents point out that forced neirship

restricts the freedom of an individual to dispose of the property

he has earned as he wishes. They argue that this limitation on

testamentary freedom is a violation of basic rights. While there

may have been grounds for saying in the past that most wealth

(usually land) was itself inherited and thus should be passed

on in the family, most wealth now held was not inherited and there

is not the corresponding obligation to pass it on to succeeding

generations.

Proponents of forced heirship argue to the contrary; that

individual freedom should cease to exist upon the death of a person

and that once one dies, he should have no control over what he once

owned. They would say the interest of society expressed through

the state would predominate here.

Tax Considerations . A primary argument advanced by those who

wish to abolish forced heirship is that such laws prevent a testato:

from obtaining maximum advantage of legal devices that allow him to

avoid paying inheritance and estate taxes. Through freer use of

trusts, the marital deduction, and donations to charity — which

are limited somewhat by the legitime — estate planning would be

made easier and savings on inheritance and estate taxes would be

gained.

Tradition . Another consideration in Louisiana is that a size-

able part of the legal community is dedicated to preserving Louisiai

unique civil law tradition, a tradition of which forced heirship and

community property play an important part.

10

APPENDIX A

ORIGINS OF FORCED HEIRSHIPS

Roman Law

Two institutions were central to Roman society: the family

and the family worship of household gods. At first, the

paterfamilias could dispose of his property as he pleased. Wills

were introduced, probably as late as the second century B.C.

,

more to preserve the family tradition than to dispose of property.

The naming of an heir "was not only the primary function of the

will but furthermore. . .without it no will was valid." 1 When

naming his heir, a Roman testator could provide for substitutes:

the substitutio vulgaris , an alternate heir should the first-

named heir be unable to inherit at the time of the succession; and

the substitutio pupillaris , an heir provided for the testator's

minor son should the son die before reaching the age to make a

valid will.

But early Roman succession laws did not always insure the

continuance of the family as institution. Sometimes beneficiaries

willed individual legacies received more of the family property

than did the named heir. Accordingly, a law was imposed to

penalize an outsider who accepted such a legacy. In 168 B.C.

lex Voconia attempted to right possible imbalance between the
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property willed an heir and the property bestowed upon a bene-

ficiary outside the family, but not until 40 B.C. did Roman law

solve the problem by reserving one-fourth (falcidian portion) of

an estate for the testator's heir.

Early in the empire, the establishment of fidei commissa

created other problems for the continuance of the Roman family

and the family cult. Through fidei commissa, the testator could

charge (or trust) his heir to transfer portions of the estate to

persons not otherwise capable of inheriting from the testator.

The Romans thus imposed the same restrictions upon fidei commissa

as they had upon legacies. In 73 A.D., a law specifically per-

mitted the entrusted heir to retain one-fourth of the estate.

Finally, in the sixth century, Justinian assimilated legacies and

fidei commissa, governing both by the same rules.

Before the sixth century, the original purpose of the will,

to perpetuate the family and the family cult, became increasingly

less important to heads of families, and the continuance of that

purpose became the responsibility of the state. Only then did

the Romans begin to consider the moral responsibility of the

testator to his children. One law made it difficult for a parent

to disinherit his children, for disinherison became valid only when

the disowned descendant was explicitly mentioned in the will. A

second law assured a portion of the estate to members of the

immediate family legally, though unjustly, disinherited. So

small at first that it could be meaningless, this rightful portion

of the testator's estate was increased by Justinian reform.

Under Justinian, the forced portion for the testator's

children was one-third of the estate if there were four or fewer

surviving children and one-half if five or more survived. Parents,

either one or both, who survived a child received one-third of

the child's estate. And finally Justinian compiled the first

complete list of the causes for disinherison. The Justinian

reforms of forced heirship and the rules that governed it

"constituted a material basis for the development of the legitime

in mediaeval laws and customs and of the forced heirship in

modern codes.*• 3

German and French Developments

In primitive Germany, group organization served as the basis

of society, and the extended family was the primary group. The

land was owned collectively. Only personal possessions like

weaponry and foodstuffs were subject to private ownership. The

extended German family was based upon common descent from a tribal

male ancestor. Unlike the Roman family, the German family had no

all-powerful patriarch; the family was instead governed by a

union of all male members, themselves heads of households,

equally united. Because of these circumstances, ancient Germany

had no sophisticated system of inheritance: "the death of one

ember of a group caused no change in the collective ownership;

the association had the perpetual personateness of a modern

corporation."* By the end of the fifteenth century, however,

Roman law had become common to the whole of the empire. Never-

theless, German society remained unindividualistic and "intestacy

was the rule rather than the exception." 5

In France, succession laws developed differently in the

North and in the south. The southern part of the country was

Romanized, and in this "country of the written law " there

existed by the eleventh century a basically uniform written law

which was, naturally, Roman. The North of France, the "country

of the customary law," had been influenced by Germanic legal

tradition and accepted the German concept of collective ownership.

And the customary institution which limited the testator's freedom

to dispose of his property was called the reserve , usually four-

fifths of the ancestral property. The testator had absolute

freedom over the disposition of one-fifth of the ancestral property,

all property which he had acquired through his own efforts or from

a nonfamilial source, and all of his movable property. If he had

no ancestral property, customary law forced a portion of either

the movable property or the acquired property upon the testator's

heirs—ascendants, descendants, and collaterals.

By the thirteenth century, the Justinian concept of the testator's

moral duty to provide for his children began to influence

customary law. 6 Thus developed in the Custom of Paris the

custom which later ruled Louisiana as a French colony, the legitime

coutumier , the customary legitime:

When the reserve was insufficient to ensure the ^children's
welfare adequately, they were entitled to the legitime
coutumier . In its earliest stage of development, the
amount of the legitime was set by the judge at a figure de-
signed to allow the heir to live reasonably. By the four-
teenth century, the standard legitime coutumier , where it was
recognized, was fixed at one-half of the acquets [acquired
property} and movables of the deceased. 7

The legitime coutumier , unlike the reserve , was established

to benefit only the descendants of the deceased. It introduced

into customary law the means for a descendant to reduce inter

vivos donations which threatened his legitime on acquired or

movable property. Furthermore, it added to customary law, Justinian'

provisions for disinherison. If the reserve was less valuable than

the legitime ,

the difference between its value and that of the
legitime was imposed on the acquets (acquired property]
and movables to satisfy the demands of the legitime. For
example, consider an estate with acquets [acquired
property] and movables worth two thousand francs, and
inherited immovable property worth five hundred francs.
The reserve of four-fifths of the prqpres [inherited

4

immovables) would be worth four hundred francs. The legitime,
on the other hand, would be one thousand francs. Because the
reserve in these circumstances is inadequate, to its four
hundred francs must be added six hundred francs from the
acquets [acquired property] and movables to create a forced
portion of one thousand francs, the value of the legitime
coutumier. '

Spanish Law

Spanish law, too, recognized forced heirship, at least as

early as the writing of Las Siete Partidas (1265) which set the

legitime at the one-third and one-half portions established by

Justinian. During and after the Middle Ages, Spanish law was

written and rewritten, but no code was ever repealed. When
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Spain governed the Louisiana colony, the provisions governing

forced heirship were existent but confusing. Thus some students

of Louisiana legal history believe that the redactors of the

Louisiana Civil Code of 1808 utilized the Code Napoleon more heavily

than the Spanish Codes which had prevailed in Louisiana under

recent Spanish colonialism, even though the Louisianans adopted

the Justinian fractions. 9

Louisiana Developments

Among the provisions of the Code Napoleon adopted in the

Louisiana Civil Code of 1808 is a prohibition against substitutions.

Though fidei commissa had been restricted since Roman times, such

substitutions were permitted under Spanish law and in prerevolu-

tionary France. For a time they were prohibited in some customary

French regions, but they were valid in the southern part of the

country after the introduction of Roman law there in the twelfth

century. In 1747, an ordinance regulated substitutions fidei

commissaire uniformly throughout the country. And the limitations

upon the testator's disposition of his property remained similar

to those established by Justinian.

The French fidei commissa became

for the nobility the means of conserving the integrity
of their fortunes, generation after generation, and of
assuring its (sic) transmission to the eldest son who bore
the title of the family and was representative of the name....
At a time when landed property constituted the chief source
of wealth, and noble families were being destituted slowly
but surely through the effects of the partition of estates
and the prodigality of heirs, the institution of fideicommissa,
or substitutions fideicommissaire, became the means of pre-
serving a rich and numerous nobility around the throne.
An aristocracy, it has been said, can only maintain itself
by use of substitutions. 10

Revolutionary France abolished fidei commissa, for "while

political liberty and individual equality were among the major

objectives of the revolution against the old regime, the all-

devouring interest of the state took exclusive precedence

whenever possible." 11 The Revolutionaries therefore abolished

feudal privileges and, with them, much of the testator's freedom

to dispose of his property. As the ancient Romans had worked to

protect the family as institution (giving individuals who belonged

to the family only secondary consideration) , so the revolutionary

Frenchmen worked to institute middle-class democracy in a nation

of peasants and aristocrats. By abolishing fidei commissa, they

could force the parcellation of large estates, prevent future

growth of such estates, foster a nation of small landowners, and

thus, they believed, encourage a large middle-class population

able to support itself and to produce self-sufficient future

generations.

Article 1520 of the Louisiana Civil Code and Article 896

of the French Civil Code prohibit substitutions. Translated,

Article 896 of the French Civil Code reads as follows:

Substitutions are prohibited.

Every disposition by which the donee, the instituted heir
or the legatee will be charged to preserve for and deliver
to a third person will be null even with regard to
the donee, the instituted heir or the legatee. 1 ^

Article 1520 of the Louisiana Civil Code as amended in 1962

read s as fol lows

:

Substitutions are and remain prohibited, except as
permitted by the laws relating to trusts.

Every disposition not in trust by which the donee, the
heir, or legatee is charged to preserve for and to return
a thing to a third person is null, even with regard to the
donee, the instituted heir or the legatee.

Article IV, Section 16 of the Louisiana Constitution of 1921

as amended in 1962 reads in part as follows:

Substitutions not in trust are and remain prohibited; but
trusts may contain substitutions to the extent authorized
by the Legislature. No law shall be passed abolishing
forced heirship; but the legitime may be placed in trust
to the extent authorized by the legislature.

Prior to the amending of both the Louisiana Code and the

constitution in 1962, both articles prohibited fidei commissa

as well as substitutions. One commentator, however, suggests

that the use of both terms was a redundant prohibition against

the same kind of substitution: fidei commissa. For both

Article 896 of the French Civil Code and Article 1520 of the Louisi-

ana Civil Code describe the fidei commissa as the prohibited

substitution. And both the French Civil Code (Article 898) and

the Louisiana Civil Code (Article 1521) authorize another kind

of substitution, the Roman substitut ic vulgaris . Furthermore, if

"substitution" is interpreted to mean other than "fidei commissa,"

then, according to Article IV, Section 16, the vulgar substitution

is unconstitutional. 13

The adoption of Article IV, Section 16, it has been argued,

came as a reaction against the introduction of trusts into Louisiana

law in 1920. The "sanctification" of forced heirship in that

provision is of secondary importance. The sponsors of the pro-

vision resented the 1920 trust law as "the infiltration of common

law doctrines and the displacement of civil law principles" in

Louisiana. And the redactors of Article IV, Section 16 -intended

the prohibition against trusts combined with the safeguard of

forced heirship to perpetuate the democratic spirit of the French

Revolution: "to prevent the accumulation of excessively large

fortunes.

"

14

NOTE: On the North American continent, Louisiana, Texas, and

the province of Quebec all adopted forced heirship. When Texas

came into the union in 1846, however, Spanish legal traditions

bowed to the invading common law. And in 1856, Texas abolished

forced heirship. In Quebec, the struggle between the common

law and the civil law resulted in civilian victory. But on the

issue of testamentary disposition, common law ideas prevailed

and forced heirship was abandoned to allow the testator's complete

freedom.

1Joseph Dainow, "The Early Sources of Forced Heir-
ship; Its History in Texas and Louisiana," Louisiana Law Review ,

Vol. Iv, p. 44.

2Michael Porter, "Forced Heirs, the Legitime and

Loss of the Legitime in Louisiana," Tulane Law Rev iew, Vol.
XXXVII, p. 713.

[138]



3Dainow, "Sources of Forced Heirship," p. 49.

«Ibld ., p. 50.

5Ibid . , p. 54.

6Joseph Dainow, "rorced Heirship in French Law,"
Louisiana Law Review , Vol. II, pp. 673-675.

7porter, "Forced Heirs," pp. 714-715.

•ibid., pp. 715-716.

'John H. Tucker, Jr., "Substitutions, Fideicoramissa

and Trusts in Louisiana Law: A Semantical Reappraisal-
f
Louisiana

Law Review , Vol. XXIV, p. 460.

10Ibid. , pp. 451-452.

^Dainow, "French Law," p. 675.

12Tucker, "Semantical Reappraisal," p. 440.

13Ibid. , p. 476.

^^ainow, "Sources of Forced Heirship," p. 67.
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.

Comment 7 Tulane Law Review 259 (1933)

.

RE: A. Provisions of the United States Bill of Rights applied
to the states through the 14th Amendment.

1st Amendment

Speech and Press: Fiske v. Kan. , 274 US 380 (1927)

Religion: Enqel v. Vitale , 370 US 421 (1962);
Sherbert v. Verner, 374 US 398 (1963)

4th Amendment

Searches s Seizures: Wolf v. Colo . , 338 US 25 (1949)

Exclusionary Rule: Mapp v. Ohio , 367 US 643 (1961)

5th Amendment

Double Jeopardy: Benton v. Maryland , 395 US 784 (1969)

Self-incrimination: Mallov v. Hogan , 378 US 1 (1964)

Just Compensation: Chicago, B. I Q. R. Co. v .

Chic; .:->, 166 US 226 11897)

6th Amendment

Speedy Trial: Klopfer v. North Carolina , 386 US 213 (1967)

Public Trial: In Re Oliver , 333 US 257 (1948)

Criminal Jury Trial: Duncan v. La . , 391 US 145 (1968)

Right of Confrontation: Pointer v. Tex . , 380 US 400 (19G5)

Compulsory Process: Wa shington v. Tex ., 38" US 14 (1967)

Right to Counsel: Gideon v. Wainwriqht, 372 US 335 (1963)

8th Amendment

Cruel and Unusual Punishment: Furman v. Georgia , 408 US 238 (1972)

B. Provisions of the Bill of Rights not applied to the states:

2d Amendment

Right to Bear Arms: See U.S. v. Miller , 307 US 174 (1939). Also
Cody v. U.S . , 460 F.2d 34 (1972) which tends
to limit the right.

3d Amendment

Quartering Soldiers: But see Katz v. U.S ., 389 US 374 (1967) for
discussion of the amendment as reflecting
the privacy protected also by the 4th
Amendment

.

5th Amendment

Grand Jury Indictment: Hurtado v. Calif ., 110 US 516 (1884)

7th Amendment

Civil Jury Trial: See Maxwell v. Dow , 176 US 581 (1900)
Appellate Review of Facts

8th Amendment

Excessive Bail and Fines: But see US ex rel. Fink v. Heyd , 28 5

F. Supp. 716 (1968), cert , den. 396 US

895 (1968) and Whitney Stores Inc. V .

Summer ford , 280 F. Supp. 406, aff'd ."

393 US 9 (1968).
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Ed Ware's Verbatim Transcript, president of D.A. Assn.

Hr. Ed Ware: Ladies and Gentlemen, thank you for the opportunity
of coming, I apologize for not having been before your com-
mittee before or by not having seen to it the district attorney

,

didn't appear before you before to give you our views in the
position the district attorneys- take in connection with the
important things that are contained in the Bill of Rights.

I don't see that it would serve any purpose for me to make a

long speech following Mr. Richardson, about 99% of what Mr.
Richardson says, I and the other district attorneys in the
state agree wholeheartedly with. You know the district attorney
is in a different position al together from the defense
attorney. We are charged with a two-fold obligation of prosecut-
ing those who are guilty and protecting the rights of those who
are innocent, whereas the defense attorneys have but one charge,

and that is to acquit that person whether he is guilty or not
and it makes a bad difference in what your attitude is towards
a criminal case as is to which side of the fence you're on.

Now those of us who are conscientious district attorneys of
Mr. Stinson come under a considerable amount or pressure from
the public as a result of those newspaper articles who
feel that criminals are being mollycoddled and as a result of a

great deal of pressure is put upon people who bear these
responsibilities towards innocent people to cut corners and
to sluff edges and to do things that you shouldn't oughta do.

But I submit to you that if you put these things in the
constitution, that Mr. Richardson discussed particulary with
respect to search and seizures, with trial before grand jury,

that's what I call it, a trial before grand jury if you're
going to bring the defense attorney in give them the right to

compulsory process, then you are hamstringing the district
attorneys. Now you know one thing that causes a tremendously
long constitution is a complete distrust for public officials,
for members of the legislature, for judges, for district
attorneys., 'or everybody, there is a complete distrust. Now
we are either as a group of people, going to have to start
electing officials that we trust or we're going to have to
start trusting the officials that we elect. One of the two.

We cannot build a document based on fear and expect to govern
ourselves very successfully, and that's why I am opposed to
the Bill of Rights becoming a code of criminal procedure. I

think that certain things should be put in the Bill of Rights
to protect the innocent people without trying to nail down
each and every detail. I think that we must trust our legis-
lature and give them the obligation of drawing the line. You
know our present code of criminal procedure wasn't just somethina
that happended overnight that was years and years of hammering
and we're coming down here just a few weeks and try to undo
a whale of a lot of effort that was done by very knowledgeable
people for a number of years and I think we should proceed
very, very cautiously. There's one thing Mr. Richardson didn't
touch on that perhaps doesn't concern D. A.'s so much and I

would like to speak personally, and that is to the section

dealing'ith the right to bear arms. I would be in favor in

leaving completely the words following concealed weapons which
says otherwise to regulate reasonably the keeping and bearing
of arms. 1 think the people should have the right to keep
and bear arms, I, think that the legislature should be authorized
to pass laws against the carrying of concealed weapons, but

I would not want to open the door to legislation regulating
the keeping and bearing of arms. Now I noticed you put the

word reasonably in there, but that one word has caused more

law suits than any other word we've got in all of our criminal
code, civil code, anything else. What is reasonable? The
reasonable-man test is one of the most difficult things to

arrive at and apply I've ever seen. What is reasonable to
one man is completely unreasonable to another.

uestion by: Mr. Ware, may I interrupt? I'm glad you're on that
article because it bothers me. First of all, since you've
studied it, do you think we need to address ourselves to militia,

the question of militia?

Hare: Yes, I do.

uestion by: Okay, let me ask you this, how would proposal sound

to you? Subject only to the police power of the state the

right of people to keep and bear arms shall not be abridged.

r. Ware: Just right off the top of my head that's even worse
than what you've got. I don't even know what the police
power of the state is, the supreme court interprets it

differently in every case. You know you come up and you say

would we, the police jury or the city council , say we want

to do this, there is no specific legislative or constitutional
grant of authority in this field but this is part of our police

power.

Question by: The reason I asked this, I'm the only one that abstained

on this article. The reason I abstained because I don't think
it is strong enough. You know, you have the statistics, you
see them every day, I suppose. The statistics on violence
caused by access and the accessibility of firearms. Now I

would like you very much to tell us what to do to give you more
power to control firearms in this constitution and the excess-

bility of firearms.

Ware: I can tell you where I want to end up, I can't tell

you how to get there. I want the criminals to not have them
and the other people to have them. Now what you put in there

though ends up with only the criminals having them and the

other people not having them. I don't say it would, it could.

See, that's what I'm worried about, and we're going to have
a situation where we know people who have no respect for
the laws are going to get them and that's what's happened. I

was reading an article in the Chicago paper, the statistics
on deaths and offenses committed with weapons in every state
that has abolished the right to keep weapons or regulated the
right to keep 'em and register 'em has gone up all other states

2

where they have moved that kind of legislation those offenses
have gone down considerably and the statistics were rather
large. It was, assuming the guy knew what he was talking about
and I don't say that he does, it was astounding to me that this

supposed gun legislation would be as ineffective as it was;

but if you're going to have people with guns let's let everybody
have them not just the bad, Bad as that might be.

Chris Roy: You and Woody would be exactly alike. Woody doesn't want
any reference to well-regulated militia because he feels
that that presupposes the right to bear arms in some way
condition or some type of militia service, but I want to call
your attention to the fact that this provision and thats why
Kendall didn't vote for it, it's not at all as strong against
gun limits as the previous 1921 provision, because we say

that nothing herein shall allow the confiscation or special
taxation, that was not in the prior constitution. And we
added that because Woody felt so strongly about it. But

the point I want to make with you is, if we strike or otherwise
regulate reasonably the keeping and bearing of arms than I

can have a machine gun in my house. Is that alright in your
opinion?

Mr. Ware: No.

Chris Roy; Well, where do we regulate machines guns, sawed-off shot-

guns, M-79 grenade launches, anything else that we can I

know what you're talking about, you're trying to

Mr. Ware: If you delete that there's nothing to prevent the

legislature from saying you shall not keep a fully automatic
weapon, you don't have to put that in here in order for the
legislature to do that.

Chris Roy: Cause then the legislature could only deal with carrying

concealed weapons. You see what you don't keep the legis-
lature from doing under the theory of state constitutional
government, the legislature may do.

Chris Roy: All right, so if we strike out or otherwise to regulate

the keeping and bearing of arms, then any arm that is not con-

cealed, a person may possess and use.

Mr. Ware: Under this same language we now constitutionally prohibit
sawed-off shot guns. We prohibit fully automatic weapons.
Under this same language, in other words we're not relying on

this otherwise regulated reason for the keeping and bearing of

arms.

Chris Roy: Well, when you say we you talking about the state or

Mr. Ware: Talking about the state. And see really Chris what

I'm getting at, I don't want the supreme court to come along

and say O.K. look this language was not in the 1921 Consti-
tution, it is in the present constitution, therefore they

are enlarging the right of the legislature in this regard.

Chris Roy: Your logic there is exactly the logic I was thinking

about on the Freedom of Expression Article when it said we had

not done away with right to sue for libel and slander because we

always had it irrespective of the fact that it was never mention-

ed. But Mr. Richardson says that you've got to put something

in the constitution that says that the abuse of this freedom

will not be tolerated. You commented by adding this we don't

need this otherwise regulate reasonably because as a matter

of fact the legislature is already doing it.

Mr. Ware: And the courts are interpreting it that way.

Chris Roy: But by the same reasoning, irrespective of the constitu-

tional provision in the U. S. Constitution by Freedom of Speech

we have always had pornography laws, obscenity laws, and the

right to sue for libel and slander. And yet we're now told we

have to put something in it to make sure that the fact that

we've left it out, the truth is that the defense, is, the part

about the abuse of it, will imply that we allow it. You know

that we can't allow it.

Mr. Ware: When I read the defamation cases out of the Louisiana the

New York Times case, the football coach case, Wallach, Butz, all

of those cases, I can't agree with you that we have laws authoriz-

ing defamation suits or suits for libel and slander. And I

think we should have, and I think the decision of the supreme

court in State v. Snyder and defamation case was totally wrong.

And the U. S. Supreme Court in the same identical fact situa-

tion in Snyder v. Ware said the very article, the very statute

that our supreme court said is unconstitutional; they said its

constitutional. That's why I think it's very important that
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the language stay in here that people be responsible. Let's
not make this freemdon become license and, unfortunately, that's
what's happening . People are beginning to say we are entitled to
freedom's without any obligation, and that's bad. You cannot
give one man a freedom without giving somebody a corresponding
obligation, it just won't work.

Chris Rov: Then why don't we just do away with the rest of the sentence
altogether ? What I'm talking about is why do we need a pro-
vision saying that the legislature may pass laws regulating a
kind of concealed weapon if the legislature

Mr. Stinson: Is the main objection state registration of guns?

Mr. Ware: I just don't want to put the people in the same
position that they were in in Germany when the government
came in and confiscated all of the weapons. Now we put
in that you can't confiscate, but it didn't keep them from
doing it. We also have a law in the books saying you can't
kill anybody either, but it happens everyday.

Mr. Roy: We can't keep people from disobeying the law.
keep the state from doing certain things.

We can

Mr. Ware: Well, I would like to see you leave the last sentence
out too, because the courts are confiscated weapons constantly
and every person that comes in and h*» is convicted of certain
offenses, his weapon is confiscated

And
we do confiscate people's arms all the time, you get caught deer
hunting out of season, shooting a doe, they take your gun, and
I think they should

.

Chris Roy: Well, they can take it because it's evidence in a case,
isn't that right?

Mr. Ware: Oh no, no, they take it as part of penalty.

Chris Roy: We discussed what I thought and came to the conclusion
when a person uses a particular object and commits a crime
that he can't claim against the confiscation of guns.

Mr. Landry: It comes from the old common law theory of contraband
that when you use a weapon illegally it becomes contraband
and then it's subject to confiscation by the state and it can
be taken by the state. So that in other words we had this
under the right of property, contraband it can be confiscated
by the state under the old Englishlaw with the exception to
the general right of property which we recognized .

Mr. Ware: I think if you're going to put something in there it
should be reworded to where it's clearly indicated what
you mean.

Chris Roy: I agree with you, I think they ought to be able to
confiscate a man's weapon or tha object he uses to comnit
a crime whether it's a felony or not.

Mr. Stinson: What other instances are there in confiscate or do
you forsee that there could be?

Mr. Ware: Well, see what I'm getting at Mr. Stinson, suppose you
put down you've got this language that this shall not prohibit
the passage of laws to regulate reasonably the keeping and
bearing of arms so the legislature says all right it's reason-
able for everybody to register their guns and all unregistered
guns should be confiscated.

Question by: We have a state law and a federal law, and there's a
difference in the length of a barrel on a sawed-off shotgun
of one inch.

Mr. Roy: That's what I was asking, Ed, how in the world how
do we have a constitutional law on that, with the present
language of the constitution?

Mr . Ware : Because the court says it ' s constitutional

.

Mr. Landry: It's in the Law Institute Projet, Ed, that's where that
language come from, the Law Institute Projet. One of the
delegates proposed it on the basis of it being in the Law
Institute Projet; otherwise recently regulated some doubt
ol the Law Institute Projet, and it's not in the present
constitution, in vou ' re right.

Mr. Roy You believe, and it may be true that by adding these extra
words which we intended to constitutionalize, do you think we
have the right to start confiscating weapons?

Mr. Ware: Well, no, I think the legislature could pass a law
under this saying all right everbody is going to have to
register their guns, and all unregistered guns will be
confiscated.

Mr. Roy: Woody wanted something as broad as the NRA would
like and I felt that the weapons seme way or another can

be regulated, 'but the whole point as I see it, is why
should we pass something which lets people infer that
the Constitution of Louisiana allows you to do something
that the federal law is going to regulate anyway? Even if

we put something in, no law will ever be passed regulating
registering of firearms and what have you. The fact of the

matter is I bought myself a little 22 single-shot rifle at

Steinberg's and at the same time I bought a box of 22 bullets
I had to sign for. So why should we pass something giving
our citizens the impression that here we are fighting for

their rights when they're found by federal regulation in law,

because to me it fools the people and it just causes trouble.

Mr. Ware: How?

Mr. Roy: Why have any laws at all ?

Mr. Ware: Yea, well, no, I think you should have laws, but what
I'm saying is how are you going to keep the state, once you
register everybody's gunds and they have the right to regulate
the keeping and bearing of the arms. What's to keep them
from going one step further?

Question by: Roy Let me as you this, as the law presently is,
if everybody could start walking on the streets with loaded
shotguns as long as they didn ' t conceal them?

Mr. Ware: Well, when I was in law school Dale Bennett taught us
that if you walk down the street with a pistol, with a piece
of thread tied around the finger guard and you carried it
down the street by the thread that the thread would conceal
enough of the pistol for it to be a concealed weapon. Now
that's what I was taught. There are a number of cases since
that time holding it that that's not true if any portion
of the weapon is shown it's not concealed, which means that
you could walk down the street with a gun in your belt. The
carrying of concealed weapons and really there's not very many

cases on what constitutes a concealed weapon. Actually what
it amounts to if you carry it on your person then it is a
concealed weapon. Now that doesn't stand up, Chris, because
you because there's no way to go hunting out in the woods
without carrying a gun on your person, a shotgun. The
situation just requires some common sense.

Chris: Well, let me ask you this, you know when this thing
happened in New Orleans at the Howard Johnson's, they're all
kinds of people, vigilantes came out with shotguns and what
have you and rifles and all, other than policemen. Now would
you think as long as the state would say that the citizens
can just not be allowed to walk around New Orleans, Baton
Rouge, Shreveport, Alexandria with fully-loaded shotguns ,

not concealed, so we got a right to carry these things.

Ware: No, I think that the legislature should be permitted to
pass laws regulating the carrying of weapons on one's person.
That's what we presently consider the concealed weapon, but
but technically speaking in some courts it have held, if any
portion of it's exposed, it's not a concealed weapon but I

think the vast majority of the jurisdictions hold that if
your carrying in on your person you're violating the law.
If you got it on the seat of your car, in the glove compart-
ment on the floor it's not a concealed weapon because it's
not on your person.

Mr. Roy: You were worried about registration, the legislature
is starting to make people register their arms.

Ware: Right, registration which would lead ultimately to
deprivation of people keeping arms, frankly if we could get
to the situation where nobody had guns, I'd be tickled to
death, personally, but there's no way that we have developed
yet to keep the undesirable element from arming themselves.
And until we reach that Utopia, I think that the good folks
ought to be allowed to have them, too.

Do any of you have any questions, about the criminal part of
it, the trial by jury, trial by grand jury? I think Mr.
Richardson covered it very well and I'm in wholehearted
agreement with him. Incidentally, Mr. Roy, we do provide
to defense attornetys the names and addresses of witnesses
that are favorable when we come across them, but it just
doesn't happen very often.

Mr. Roy: Maybe you don't look hard enough.

Ware: Well, see we don't do our own investigating. I've only
got one, he's part-time and he's really a police advisor rather
than an investigator and we are dependent solely on what the
police turn over to us. Our experience is that they don't
turn over everything that's favorable to the state, much less
what's favorable to the accused, but when we do have it we
turn it over to them, and not only do we turn it over to them,
I like to think that we go ahead and present it to the jury
ourselves.

Jenkins: Mr. Ware, I have one question. We have a number
of learned scholars appear before us early in the game from
all over the country, many of these scholars participated
in the conventions of Maryland, Illinois. They said as best
I can recall, the Bill of Rights should perhaps go no further
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than the federal. That is your state bill of rights should
go no further than the federal bill of rights as interpreted
by United States Supreme Court. Now would you concur as a

practical matter now I'm not asking you an academic question
would you concur in that sort of practicality?

Mr. Ware: That's really the approach that I would take would be

a very limited bill of rights, no greater or if any greater,
not much greater than the federal bill of rights, and really
I don't find a whole lot wrong with the bill of rights we
presently have. I think I'm correct when I say it has not
been amended since 1921.

Mr. Landry: There have been a few amendments, criminal prosecutions,
right to bail.

Mr. Ware: There are few amendments, and really the bill of
rights should kind of put the fence around the place and not
try to draw the partititons for the room. And once you really
try to make it as I have seen it referred to before, make the
bill of rights into the code of criminal procedure then I

think were making a mistake, I really do.

Mr. Jenkins: I want to repeat the question so I have your answer
clear in my mind. If you do then concur with what these
scholars told us that as a practical matter you should not
go beyond the federal bill of rights as presently interpreted.

Ware: Well, without giving it a little bit more study than I have
already, I'd have to say that is my trend of thinking. I'm
for the bill of rights being very, very limited.

Mr. Stinson: On Section 7, the right bail

Ware: Mr. Gravel, worked many hours trying to draft a language
identical to it not very similar (tape failure) I failed
everytime.

Mr. Stinson: In the past the district attorneys and the judges
have all said well if a man is going to have presentence
investigation and we feel that he will be placed on probation,
why hold him in jail for the first time if he's out on bail
or bond hold him in jail for approximately 3 or 4 weeks- while
they make it discretionary with the judge, you have no objec-
tion to that.

Mr. Ware: No, I certainly have no objection. I am positively in

favor of it, yes we have discussed this at the (tape failure)
assoc. board meeting the other day and the board is in favor
of it ? We think it's good. It should be in there.

Ware: Show me the statute. Shady where it says if you violate
somebody's constitutional rights; then you pay a fine and

you go to jail.

Shady: If he violated the law, there's plenty of laws on the book.

I'm not the criminal lawyer or lawyer, but there's plenty of

laws on the book if a policeman violates a law that you
could prosecute him, I'm confident of that.

Mr. ? What about breaking and entering, he doesn't have the

right to break and enter.

Shady: If he's violating the law there's got to be some way that
you can prosecute him for the violation.

Ware: You think its right to freeze the Happ decision in to the

Louisiana Constitution and permit the criminals to walk the

street and put the cops in jail.

Mr. ? I'd like to freeze the Mapp decision in there, if it's
possible, yes, but secondly you reached the conclusion of

the criminals walking the streets, thats not my intention.

Chris: Why don't we just do away with kicking doors and when
the guy comes out, let the policeman beat him up and torture
a confession out of him if he's guilty. If he's guilty and

the policemen commit the wrong act of torturing a true
confession from him, what's the difference. Torture and

true confession from a guilty man or kicking down a door.

Ware: How are you going to know its true, but when you walk into
a man's house, Chris, and you find the contraband right there.

You don't have to go any further.

Chris: But he may not have been the one to put
assume academically that the n.an is guilty
what you're saying almost is that as long
the guilty person no matter how you do it

If he is in fact guilty its perfectly all
saying that the purpose of a constitution
innocent people's doors from being kicked
people from being tortured and there's no
bad people good. And people are going to
matter what we got in the constitution.

Ware: They sure would, but it would be eaiser to apprehend them
and convict them.

it there. If we
in my opinion,

as you have gotten
or prove the guilt,
right. And I keep
is to protect
down, innocent
way for us to make
commit crimes no

Ware: Some of the penalties aren't even 5 years, they couldn't
possibly get 5 years if they got the maximum, and yet under

our present law they cannot make bail between the finding

of guilt or the plea of guilt in a sentence.

I'm not nearly as concerned with the Miranda decision

the Esccbedo case, as I am the Mapp decision, I just think

the Mapp decision is basically wrong and is a travesty on

the rights of the decent law-abiding citizens. And I think

that what the courts are trying to get at can be gotten at

much better and more effectively another way. In other
words what they're saying is we have a policeman here who
violates a man's constitutional rights and goes out and
illegally obtains evidence. Now we're going to reward that
criminal because his rights have been violated and say o.k.

you go walk the streets guilty, son of a gun you, your rights

have been violated, we're going to give you some sort of a

medal. What do we do to this policeman, absolutely nothing.

Question by ? Did you have the opportunity to see about a

month or so ago the editorial where the federal agents
without a warrant broke into two innocent persons' houses?

Ware: But what I'm saying is I'm for the evidence, if a man is

guilty and we have evidence of his guilt, use it. Why sould

he go scott-free because somebody else violated the law. Do
two wrongs make it right?

Question by ? No, I think what you want to do, you want to

obviate policemen kicking dovn doors.

Ware: Yes, and you know the best way to do it?

Mr. Wall How?

Ware: If he does it, put him in jail, make him pay a fine.

Mr. Wal l Ed, have you ever had a case like that in your court
where a policeman illegally got evidence, violated the law?

Ware: Yes.

Mr. Wal l What did you do with the policeman?

Ware: What can I do with him?

Mr. Wall If he violated the law you can prosecute him, you can
charge him.

Ware: I'm for protecting the innocent.

Chris: The innocent protects if policemen can feel that they have
a right to kick down doors to search out contraband.

Ware: Well, where is this innocent person whose contraband was
found?

Chris: I'm saying that there's many innocent people and that if

law enforcement officers think that if they break into a

place and if they get contraband that they can use it to
convict that person. Then they're going to be breaking into

a lot more places where there are innocent people and accompli-

shing nothing but making people feel that their homes don't
amount to anything. I'm for protecting the individual and
his home.

10

Ware- Well, I'm not condoning the situations where the police-

men just go blatantly run over somebody, that I'm not

interested in protecting, but what I am interested in protect-

ing is the situation where the policeman comes to my office,

sits down at my desk, he gives me what he has and I tell him

look, that's more than sufficient cause to go search. Now

lets draw up the affidavit, and we take it to the judge and

the judge says mv goodness there's no question about it,

and it goes down' to the supreme court and you people have

got to be (tape failure) you're crazy, theres no probable

cause here, now turn that guilty son of a gun loose and

give him back all of his evidence.

Chris: The concept is what we have to protect, and you can't go

into a man's home without probable cause.

Shady: Today police officers, this is my opinion. Under the

situation where race problems arise, we've been building

ourselves into a police state from top to bottom. This to

me doesn't suppress that evidence. If a person is adversely

affected, it gives him standing to raise the illegality of

that search or seizure.

Ware: I don't think that when we adopt the constitution that

that's going to repeal our code of criminal procedure and

we'll have to start all over and it does provide for a motion

to suppress. The point that I'm making is that under the

present Louisiana jurisprudence and under the present U. S.

Supreme Court jurisprudence, only a person whose privacy

has been invaded has standing to object to the illegality or

unconstitutionality of the search or seizure.
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Mr. ? Now they think you did something wrong, the police, they
have no reasonable cause to arrest you or anything else but
they go and they kick down your door, and they find some
contraband in your place, under the fourth amendment of
the U. S. Constitution and the Mapp says that they cannot
use that evidence to convict you because they had no reason-
able basis and no warrant to search your place. If the fourth
amendment means anything, if we're going to protect innocent
people, from doors being kicked down, then I ought to be
able to say the fact's that the evidence can't be used against
me at all.

Ware: What I'm saying if you don't want that done you better go
after the fellow that's kicking the door down and not go
after the fellow that's been feeding him.

Wall: Would you support a statute we don't want, the criminal
to go free, a statute where the law enforcment officer il-
legally got this evidence, that he would automatically get
the same sentence as the defendent and would not turn any-
body free.

Ware: No sir.

MEMORANDUM TO CONSTITUTIONAL
COMMITTEE CHAIRMEN FROM

CADDO PARISH DISTRICT ATTORNEY'S OFFICE

NOTE: For the most part, this memorandum will be related
to the field of Criminal Law in a general way with
some possible reference to Courts and District
Attorneys. The first portion will be keyed to the
proposed preamble and bill of rights as published
in the local press and as related to the 1921
Constitution Articles and Sections.

At the outset it is felt that the Constitutional

Committee on Bill of Rights is to be congratulated on doing

a fine job and also in updating the 1921 Bill of Rights,

which itself was a comprehensive one. It is only in certain

very close and technical areas of criminal law that we have

any suggestions to make.

For example, as published in the newspaper, we feel

that the paragraphs headed PREAMBLE, ORIGIN AND PURPOSE,

PROHIBITED LAWS and INDIVIDUAL DIGNITY are very good and very

thorough. We have no suggestions to make in regard to them.

FREEDOM OF EXPRESSION:

As indicated by its title, this paragraph covers free-

dom of speech, freedom of press and other forms of freedom of

expression. We simply wish to point out to the Committee

Chairmen that because this paragraph is so very broad and com-

prehensive, it does not provide adequate protections in the

field of obscenity, pornography, defamation, threats including

peace bond remedies, as well as libel and slander actions,

both civil and criminal. Obscenity will no longer be a crime.

There is also a possibility that this paragraph elimi-

nates occupational licenses or any regulation whatsoever

because of the last clause of the paragraph.

While this new paragraph certainly recognizes the

rights of people to express themselves, there is no balance

as to the rights of others to be protected against the abuse

of such liberties as was provided in the 1921 Constitution.

-2-

FREEDOM OF RELIGION:

This paragraph is excellent and we have no suggestions

thereto.

RIGHT OF ASSEMBLY AND FREEDOM OF MOVEMENT:

There is a strong possibility that this paragraph con-

cerning a right to enter and leave the state might restrict

and even prevent the granting of probation, suspended sentence

and paroles in meritorious cases if the authority granting

such clemency could not place conditions on leaving the state

or the jurisdiction of the authority.

FREEDOM FROM DISCRIMINATION:

This is a concise statement on this subject and we have

no suggestions as to it.

ACCESS TO COURTS:

This also is an excellent summary statement and we have

only two comments to make as to it.

(1) The last sentence completely eliminates the sovereign

immunity of the State of Louisiana, which presently

exists inherently in most areas but would be abolished

by this provision. It is presumed that the Committee

desired that result.

(2) It is respectfully suggested that the last sentence

be rewritten to read, "The State shall not be immune

from suit." This would remove the exclusion as to

individuals. It is submitted that, to the extent

that it presently exists, the immunity afforded to

the members of the Legislature, the Governor, Lt.

Governor, Judges of Courts of Record and District

Attorneys (and their assistants) for acts done in

the performance of their official duties, should be

retained. Otherwise, it is conceivable that this

provision would be in violation of the privileges

of immunities clause of the Fourteenth Amendment

which is in favor of all citizens of the United

States.

TRIAL BY JURY IN CIVIL CASES:

While we feel sure that the Committee intended to

restrict this matter to civil cases, the third sentence in

using the word "determination of facts in any other case

before any court", could be construed to mean criminal and

quasi-criminal cases. It is respectfully suggested that the

la 'it sentence might better read, "the determination of facts

in any other civil (or non-criminal ) case before any court or

administrative body shall be subject to review".

DUE PROCESS OF LAW:

Our only comment in this connection is that it omits

the portion prohibiting the taking of private property except

for public purposes and then upon just compensation being

paid therefor. Possibly the Committee considered that this

was included in the broad language of the paragraph.

SEARCHES AND SEIZURES:

Because of certain U.S. Supreme Court decisions, notably

Mapp vs. Ohio and its progeny, the exclusionary rule formerly
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binding only upon the Federal system and some states, is now

binding upon all states. As a result, a whole new field of

law has been thrust upon the State of Louisiana which has been

forced to borrow piecemeal from the Federal system and occa-

sionally from other states. It must not be enlarged in any way.

First, there is always a possibility that Mapp vs. Ohio

may be overruled. Also, the system of criminal law now has

become devoted so much to technical matters explaining how

evidence was obtained, why it was obtained and for what purpose

it is being used, that the question of guilt and innocence of

the accused has become sublimated to all other preliminary

motions and technicalities. (Canada has abolished the rule entirely.)

This one area of law has called for many more separate

and preliminary trials and has caused the need for adding

more prosecution officers, courtrooms and judges than any

other area of law. Witnesses are repeatedly brought back and

forth to court on numerous occasions for the trial of various

motions, such as motions to suppress evidence, long before the

actual final trial on the merits as to the guilt or innocence

of the accused. As a result, the witnesses begin to feel that

they are on trial instead of the accused person.

(!) It is thought that the phrase, "any person adversely

affected by a search or seizure shall have standing to

raise the illegality of that search or seizure" is too broad,

it extends that defense unnecessarily and adds one more unneces-

sary burden upon the prosecution.

In other words, the rule or test should be as to whether

or not there was an unconstitutional search from the person or

the house of the accused. Often there is perfectly valid and

relevant evidence which is obtained through a search by per-

mission of a spouse or the owner or lessee of the house or

apartment where the contraband or murder weapon has been found

and the search was properly authorized.

Under those circumstances, the owner of the murder wea-

pon, narcotics or other contraband would be a "person adversely

affected", but if he was not the only person who had authority

to give permission for the search, then he should have no

standing to make the challenge. For example, in the area of

narcotics, many people live together, some married and some

unmarried, and some stay in apartments by sufferance or tem-

porarily and the true authorized person has given consent to

the search and seizure.

Moreover, allowing any person "adversely affected" to

challenge the legality of a search and seizure is a departure

from the present jurisprudence of United States courts, this

state and most states in the Union. Not all searches and

seizures are unreasonable under the Federal Constitution. Not

all illegal searches and seizures are unreasonable under the

Federal Constitution. It is only an unconstitutional search

which has been held to be in violation of the Federal Constitution.

For example, searches of automobiles without warrants

under certain conditions have been held to be riot unconstitutional,

because of the mobility of automobiles. The same has been held

by the U.S. Supreme Court in connection with the obtaining of

blood samples from the very person of an accused, even over his

objection and over the protest of his attorney, because the

blood alcohol content in drunk drivers diminishes with the pas-

sage of time. In fact, the alcoholic content would in many

cases have completely disappeared by the time a search warrant

could be obtained so as to make the search and seizure techni-

cally legal. It is well-known fact that many drunk drivers

cause deaths upon the highways.

Therefore, the only searches and seizures which are ille-

gal are the searches and seizures of houses and possessions*

in such an unreasonable manner as to be unconstitutional.

As another example, if a murder weapon was found in the

house of Mr. "A", but it belonged to and was used by Mr. "B"

in the commission of a murder or armed robbery or aggravated

battery, there is no valid reason why "B" should be allowed

to claim that the search of "A's" house was unconstitutional.

(2) Another serious objection to the phrasing of this

paragraph, is the sentence, "No law shall permit the inter-

ception or inspection of any private communication or message.'*

There is no definition of the word "private". If this were

ever to be held to include face-to-face communication, or

conversation between an accused person and his confederate,

or between an accused person and an arresting officer, then

society would lose the benefit of the use of certain testimony,

certain recorded statements, certain phone conversations con-

sented to by the other party, and even letters and other written

documents which would establish the guilt of the accused.

This language would undoubtedly eliminate any form of

electronic surveillance, including court-supervised wire-tap

information as is available to Federal officials. It could

eliminate all oral, written and telephonic communications from

an accused person unless such communication was done out in

the open public for all people to see and to hear. We do not

believe that the Committee intended this result to follow,

but nevertheless, we feel that this is a result which could

follow the use of this language.
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It should be pointed out that every court in the coun-

try that has considered the problem of the recording of a

conversation or oral statement of any type by a consenting party,

either by telephone recordings, wire, tape or disc recordings

or by video-tape recordings, has pointed out that the playing

back of that recording is the best evidence of that oral state-

ment or conversation. It is certainly better evidence than

the memory of an individual party as to such statement or

conversation.

Moreover, this language would eliminate the giving of

consent by one party to a telephone or cither type of conver-

sation, it could prevent the tracing or recording of threatening

phone calls and obscene phone calls or the placing of mechani-

cal means of detecting the source of such threatening phone

calls. (The proposed sentence should be deleted. )

RIGHT TO KEEP AND BEAR ARMS:

This is a good paragraph but we feel that it should be

pointed out that, as written, it would very likely prohibit

the confiscation of firearms and other weapons used in the

commission of crimes. At present, upon a plea of guilty or

upon a conviction, the weapon used in the commission of any

crime can be confiscated and ordered destroyed by the proper

court. We doubt seriously that the Committee intends to allow

convicted murderers and robbers to reclaim and obtain possession

of the weapons which they used in the commission of their crimes,

but this provision would allow that to be done.

-6-
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CRIMINAL LAW - GENERAL:

The above items are presently encompassed in Sections

1-8 of Article 1 of the 1921 Constitution. Some of the re-

maining Articles of the Dill of Rights in the former Consti-

tution, particularly in the field of criminal law, are not

covered in the above matters and probably will be covered

somewhere else such as in the Article related to Courts or

Judiciary.

However, we should like to mention some of them at this

time. For example, Sections 9 through 15 of Article 1 of the

former Constitution contain very valuable rights in criminal

law, valuable both to the accused and to society.

We feel all of these rights should be retained somewhere

in the new Constitution because they relate to such matters

as affidavits, informations, indictments, grand juries, speedy

public trial, venue, witnesses, counsel, double jeopardy,

peremptory challenges, self-incrimination, confessions, bail

and other matters. All of those items are still important and

they were very comprehensively included and should be retained.

The only suggestion we will make as to them will be

the possibility that the appropriate Committee might wish to

allow bail, at the discretion of the Court, in felonies where

a pre-sentence investigation has been ordered by the Court.

Under the present law, if a person pleads guilty to a felony

and the Court might be planning to place that person on proba-

tion but wishes to obtain full information through a pre-

sentence investigation, nevertheless the person must go to jail

until the probation officer makes his report, some few weeks

later. On the other hand, if the Court felt that the person

should stay in jail a few weeks even though in certain felony

cases, it did intend 'to grant probation, the option would

still be with the Court.

However, we do feel that the present law forbidding

bail of a convicted felon where he has received a sentence of

5 years or more is still a good constitutional provision and

should be retained

.
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While the Governor should always have the power to

grant reprieves and to grant pardons upon the recommendation

in writing of two-thirds of the members of the Pardon Bo^rd,

wa would suggest that the Constitution should authorize the

Legislature to place some limitation upon the power of the

Governor in the field of commutation. For example, the

Legislature should have authority to restrict the power of

comir.utation, uniformly, either as to a specific crime such

as armed robbery, or as to certain multiple offenders, or

in the field of responsive verdicts which juries may render.

(In this connection, you are referred to Article 5, Section

10 of the 1921 Constitution.)

COURTS AND JUDICIARY:

While Article 7 of the 1921 Constitution contained many

detailed provisions, almost all of which are unobjectionable,

many of them could be statutory material.

However, it is felt that the Constitution should allow

for juries of less than 12 as is now authorized by the U.S.

Supreme Court. Also except in capital cases and in cases

which authorize sentences of life imprisonment, the Constitution

should not require a unanimous verdict. This matter should be

left to the Legislature which would then have freedom to make

requirements as to two-thirds or three-fourths affirmative

votes to reach a verdict or even to require 5 out of 6. But

to require a unanimous verdict (in cases other than capital

or life imprisonment verdicts) would result in many mistrials.

It is also felt that the Grand Jury system should be

retained in the Constitution as it presently exists. Grand

Juries still serve useful purposes in many ways.

It is also felt that much latitude should be allowed

for more bench trials such as in misdemeanor cases, by allowing

the defendant to waive jury trials in more cases than is allowed

under the present Constitution.

The present system of 6-year terms for District Judges
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and District Attorneys has worked satisfactorily and should be

continued. In the matter of Assistant District Attorneys, it

is suggested that the requirement of three years practice of

law before becoming an Assistant District Attorney should be

restricted to the First Assistant District Attorney in a parti-

cular judicial district rather than being applicable to all

Assistants.

In this way, more young attorneys could get invaluable

training and also more career officers could be developed.

Frequently the three-year rule presently in existence for all

Assistants means that after a three-year delay, an industrious

and talented young attorney would advance far enough in the

private sector that he would not be interested in being an

Assistant District Attorney.

APPEALS IN CRIMINAL CASES:

The present system of appeals to the State Supreme Court

is workable and should not be changed. We also feel that all

criminal appeals should go to the State Supreme Court and not

to some other intermediate court, either presently in existence

or newly created. The reason for this is that criminal matters

are very important and they should be uniform throughout the

state. If there were an intermediate court of criminal appeals

or if there were separate intermediate courts hearing criminal

appeals, conflicts and uncertainty would result and the need

for uniformity is so great that the Supreme Court should handle

the matter in the first instance.

Under the Federal Constitution as interpreted by the

U.S. Supreme Court, every criminal defendant is entitled to

a jury trial if the penalty is more than six months. We have

no objection to that. But since the decision of the trial

jury on questions of fact is final as against the state in

-St-
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the event of an acquittal, we feel that the decision of the

trial jury should also be final on questions of fact in the

event of a conviction.

Therefore, the present system of bills of exception

and review of trial court rulings, on questions of law only,

by the Supreme Court should be retained. Otherwise, there

would be a unilateral system in which the Supreme Court would

be reviewing questions of fact and granting reversals if the

verdict was in favor of society but it could not review

questions of fact if the jury verdict was in favor of the

accused and acquitted him.

In other words, the Supreme Court should not have authority

to review questions of fact in a criminal case just as the pro-

posed paragraph provides that in civil damage suits, no fact

tried by a jury shall be re-examined on appeal

YALE UNIVERSITY
LAW SCHOOL

NEW HAVFN. CONNECTICUT

THOMAS I EMIKSON

July 3, 1973

Christopher J. Roy, Esquire
Gravel, Roy & Burnes
6ll Hurray Street
Post Office Box 1792
Alexandria, Louisiana 71301

Dear Mr. Roy:

This is in reply to your letter to the Editor of the Yale Law

Journal concerning the Equal Rights Amendment. I understand that

the Journal has sent you a copy of our article. As you will see

from reading tbe article, our views have been seriously misrepresented

throughout the country. The fact is that we are strongly in support

of the Equal Rights Amendment and feel that the adjustment of state

laws after passage of the amendment can be readily made.

If there is any further information about specific matters

that I can give you, please do not hesitate to let me know.

Sincerely,

tf£_
TIE/llp

TMOMAS I EMIftlON

YALE UNIVERSITY
Li\W SCHOOL

NEW HAVEN. CONNECTICUT

February 16, .1973
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Editor
Louisville Courier-Journal
Louisville, Kentucky

Dear Sir:

It has been brought to ny attention that an article in the Yale
Law Journal, of which I tm co-author, has been used as the basis for
scare stories about the effect of the Zqual Rights Acendr.ents upon var-

ious State laws and practices. 1 would like to set the record straight.

The Yale article has been quoted, fox example, as saying that the
Equal Rights Acerdsent "would require invalidation of laws specially
designed to protect vesen frca bein£ forced into prostitution". This
quotation is part of a sentence referring to the federa] liann Act. The
article, in the sane pftngngb, goes on to say: "Confess could easily
bring the Mann Act into conforait»vith the Equal Ri^iits Amendment by
substituting the word 'person' forewords 'wenan or girl' in the statute".

This is just one example, out of 25 or 30 I have seen in print,

where the Yale article has been completely nisrepresented.

The Equal Rights Amendment is based upon a sisple but deeply just

principle. It require; that the le.3al rights and obligations of each

citizen shall be determined upon the basis of his or her own individual
qualifications, not upon the basis of bein^ niale or female. The Anend-
nent does not, of course, eliminate sex frcra Anericar. life, 'inat it

docs is to guarantee "eruality of ri thts under the I?'' ".

Further.-.ore, even within the area of legal rights and obligations
the Equal Rights Ar.endr.ent does not produce different treatment between
the sexes where the law is concerned with a physical characteristic that
is unique to one sex or the other. Thus forcible rcpe laws would be
unaffected. lior does the Equal (tights Amendment overr^cc the constitu-
tional right to privacy. Hence the fuss about the sexes sharing rest

roons is sheer red herring.

The Equal Rights .Vrerxlnent is a coral and social reform in the beet
traditions of American society. It is long overdue. Moreover the woru-

ing of the Aucndzent represents a carefully considered, responsible, and

thoroughly vorlctanli-tc way of cnboiyirg tSwft rcfora la our constitutional
lav. I hope that the StfftQ legislatures and the public generally will
consider the Equal Fights AsnttLaast on its merits, zr/\ not be aisled by
the horror stories that are currently oeing circulated*

TIE/ll?
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Statement of ROBERT A. PASCAL, Professor of Law, Louisiana State University

To the Louisiana Constitutional Convention of 1973 (Committee on Bill of Rights

and Elections)

Subject: Bill of Rights and Human Rights - Differentiation of rights and obli-

gations on basis of sex.

1. Proposals for the unqualified rejection of sex as a practical basis for

differentiating the non-po? ltlcal legal rights and obligations of persons should

be rejected.

2. The unqualified rejection of sex as a basis for differentiating the

rights and obligations of persons would be especially detrimental in the law

relating to marriage and other family concerns . Laws do differentiate between

men and women, but of necessity, according to the very roles of marriage and

family.

3. Marriage and family are not mere conventions. They are societal

institutions having their foundations in the facts of nature and their existential

forms In cultural patterna reflecting an appreciation of these facts of nature

and their implications for the common good In the particular circumstances of

time and place.

4. The law may and should provide practical measures for fostering and

protecting the permanence and health of marriage and the family, but prudence

indicates that chanRes in their structures should be , at any one time, marginal

and particular . The updating and renovation of the laws on these subjects should,

therefore, be left to the legislative process. A sweeping, radical constitutional

provision, the implications of which can not be appreciated in advance, can only

hamper the intelligent Improvement of the laws on this subject.

5. Practical action in matters pertaining to marriage and parentage would

be Impeded unless one spouse is allowed authority to make decisions for both in

instances of difference^ judgment. The requirement of mutual agreement for action

in associations of two persons (like the requirement of unanimous agreement In

associations of larger numbers of persons) is never practical. In matters of

common concerns, therefore, one spouse or parent must be allowed the authority

of decision In the spirit of service to the group. The abuse of authority, the

use of the power of decision otherwise than in service of the good of the spouses

or the children must give rise to adequate remedies; but the authority of one of

the spouses or parents must be possible under law.

6. This authority, moreover, must be settled by law rather than agreement

of the parties in the Interest of society at large. The lack of uniformity In

this respect wculd tend to create such discontent from family to family as to

threaten even more the already seriously endangered family structure.

7. Under our habitual cultural patterns - and experience teaches that the law

may never Ignore deeply rooted cultural patterns effectively - It would be unthink-

able to decide that the wife and mother, rather than the husband, should have the

ultimate legal power of decision In the common concerns of the spouses and the

children. Moreover, It la not likely that such a pattern of married and family

life would accord with the present sentiments of most spouses and parents. The

agitation of the very vocal few and of the inadequately Informed must not be

allowed to obscure that fact.

8. None of what has been said above is In any way Intended to deny that many

of our "Imperative" (non-walvable) laws and "supplettve" laws (those which apply

only If the spouses do not contract otherwlae) on the common concerns of spouses

and parents require some Improvement. A system of law can never be completely

current. But this Is a matter which addresses itself to the vigilance of the

legislature rather than to a constitutional convention.

9. It la suggested that much of the present day agitation for radical con-

stitutional provisions, state and federal, on "equal rights" for men and women

la based In large measure on the Inadequacy of accurate Information - and the

dissemination of much Inaccurate Information by "Interest" groups - on the

actualities of the laws and the reasons which underlie them. [The Constitutional

Convention might very well address itself to the tremendous need for state

supported dissemination of the essential features of those areas of law of

interest to all. Indeed the Convention might very well consider the actual need

in our time of publicly supported legal advice. In our extremely complex society,

laws are necessarily complex, and the fullness of their Import cannot be made

known without legal advice often prohibitive in cost to those who need It.]

10. Finally, It Is suggested that It would be unnecessary to adopt a general

provision rejecting aex as a basis for differentiating the rights and obligations

of persons if the proposed Equal Rights Amendment to the U.S. Constitution Is

adopted. And If that proposed Amendment Is not adopted, It would be unwise for

Louisiana to hamper Its legislature by a State constitutional provision on the

subject.

STATEMENT TO CC 73 BI1X OF RIOHIS COMMITTEE - August 21, 1973

Thank you for tho opportunity to offer a orltlque on the Bill of Rights

proposed by your committee.

MB Beginning with the Preamble, I requeat that the words "afford opportu-

nityfor the flliSlt development of tb» Individual i
assure equality of rlghtal" and

"provide) for the health, safety, eduoetlon, and welfare of tha people" ba delated.

Though too Pr.aafcle la not lagally binding, It doea Indicate too gene-

ral purpoaaa for which too constitution la ordained and aatabllahed. In a fro*

society, it la not tha business of goT.rraa.nt to afford opportunity for tha full* at

development of tha paoplal rather, government should leave the people alone so they

can develop aa they d.aire whether it ba to their fullest or not.

Tha lneertlon In tho Preamble that tha purpose of ths constitution is

to aaeuro equality of rights, whloh means SAMENESS of rights. Is tho aaaertlon that

tha state of Louisiana la totally ooaalttod to a Marxist, egalitarian, socialist!"

society. Government can only Insure equality of rights by foroubly denying tha

oltiaenry tha right to ba free and unequal. Aa are all oiTiliaod, Christian eoci-

ties, this country and state were founded on God's laws of natural order and tha

Inequality of the people, within the group or class to which they belong . A soci-

ety that fails to classify its cltltens under the law and eccordlrgrace, sax, age,

physical or mental ability, is a society that Ignores nature, and one in which

chaos and turmoil invariably ensue. (Examplai Ths united States tedsy)

By stating that the purpose of tha Constitution is to provide for ths

hcklth, safety, education, and welfare of the people, you are stating that ths pur-

pose of the new document is to aatabliah a totally socialistic society. Government,

which produces nothing, cannot give ANTTHDC to any citlsan that it doea not first

take away from another oltlsan, either through taxation, oonfleoation or inflation.

A government that has the power to provide for all the needs of the people, also

has the power to decide whose needs will be met and whose will not. The traditional

American way is for tha people to provide for their own health, welfare and safety,

according to their ability, and for the government to allow them be Weep for their

own use and benefit that whloh they have labored to earn.

Seotlon I In Article I, Section I, line 11, the words "general welfare" ahould

be deleted, aa this is another Indicator that the new Bill of Rights is dedicated

to the propoaltion that the phlloeophy of eooialiem is replacing that of fj-eedom.

It is In tha guise of the "general welfare" that individual rights have been and

are being destroyed.

Section 3 Section 3, the so-called "Bight to Individual Wg-i-.y" section should

be deleted in Its entirety. This section
1

, "no person shall ba denied the equal pro-

tection of the laws, nor shall sny law discriminate agalnat a parson in the exer-

clae of his rights on acoount of birth, race, sex, social origin or condition, or

politloel or religious ideas," la an expenelon of the equal protection clause o.

tha never legally ratified l»th Amendment to the 0. S. Constitution which millions

of Amerioana are working to repeal. Amerioans want this olauee repealed becauss

it has been reeponsibls for nioet of ths Judicial tyranny to whloh we have been sub-

jected, euch aa foroed bualng, property tax equalisation, and tha like. Supreme

Court Justice, William 0. Deuglae, who is currently touring Communist China, has

stated that the 10th Amendment is ths wild osrd ih-tbe D. S. Constitution whloh

many Americana, still fall to recognise. Louielans oltisans are not going to buy

a constitution with a wild card in It.

The Supreme Court recently Indicated it would use its Trump Joker,

tha 10th Amendment, to foroe sexual equality as it has forced raoial equality, if

the required 38 states fall to ratify the Equal Blghta Amendment. In a decision of

)*ay 10^ 1372 Justice Powell said it would be premature to make the same sweeping

decisions baaed on aeiTlhat' ths oourts made on race until AFTER the states have

an opportunity to ratity_EBAt_ However, four Justices were reedy In this decision

to accomplish by Judloial decree that whioh haa not and cannot be accomplished by

the Jaglllatlve process. Tha oourt, whan dealing with aattera of race (Brown vs

BoardifMuea^EnT^lopeka, Unsea) haa ruled that SEPARATE CAMWT BE EQUAL, so It

UJpfloal that the §ae» lUojicalJhijiking will prevail when the court deals with

the sexual equality issue.

^
Section 7, tie so-oalled "Freedce from Pieoririnat-on" section states

that all parsons shall be free from discrimination on tie besir of race, aex etc.

In acceas to publlo accommodations or in the sale or rental of property by ' -

persons or egente who derive a cbstantiel incor-e fr--. such business activity,

but that nothing herein shall be construed to imair freedom of association.

This contradictory section should ia_deit^Kl_ln_toto . Sex integration of rest-

rooms. bl=leons7dormitories, msntal Institutions and hospitals will bring anarchy

to this state. Section 7 clearly confllote with your "Right to Individual Dignity-

Section 3. There Is no wsy decent people oan maintain their individual dignity

wSlVeharlng restroom. or living quarters with member, of th. opposite aex.

Page 2 - Statement to CC 73 Bill of Rights Committee - August 21, 1973

Maryland recently passed a stste ERA, and ths Maryland Attorney General

prepared a list of laws thst will have to be changed to bring that sta-e Into com-

pliance with the amendment. A total of 227 laws In Maryland will be affected In

order to eliminate laws which distinguish between the sexes. Have you sny Idea how

many Louisiana la*! will be affected and what the social and economic rssdficstions

will be"sbould ERA become a part of tlie Louisiana Constitution?

0. S. District Judge Alvin Ittlbln haa stated of sexual equality before

the law i "As we move toward equality before the law, not only with respect to em-

ployment but with respect to other legal rights, there will be changes more pro-

found, more significant and with greater impact than Vietnam, or school desegrega-

tion, or Watergate - more than the oomlng of the automobile and television. The

baaic social and working patterns of our homes and Jobs will ohange."

Rather than ohanglng ths baslo social and working patterns of our homes

snd Jobs with Seotlona 3 and 7> I suggest that you replace them with the following

Sectional

la The State recognisea tha Family as the natural primary and funda-

mental unit group of Society, and aa a moral Institution possess-

ing Inalienable and Impre scrip itlble rights, antecedent and euperl-

or to all positive lav,

2. The State, therefore, guarantees to protect the Family in its con-

stitution and authority, as the necessary basis of social order

and as indispensable to the welfare of the Nation and the Stats.

3. In particular, the State recognises thst by her Life within the

home, woman gives to ths State e support without which the common

good cannot be achieved.
0. The State ahall, therefore, endeavour to ensure that mothers shall

not be obliged by economic necesaity caused by high taxation to

engage in labour to the neglect of their duties In the home.

5. The State pledgee lteelf to guard with speoial oare the Institu-

tion of Marriage, on which the Family la founded, and to protect

it against attack.

Section 3 The portion of Section 3 which forbids dleoriminaUon based on po-

lltioal ideas will probably negate state laws prohibiting treason and sedition.

To allow political groups advocating ths violent overthrow of the state government

to operate within the state is to invite euoh an overthrow. Cicero stated that "a

nation can survive ita foola and even ths ambitious, but It oannot survive tresson

from within." This is another reason that Section 3 ahould be deleted.

Section *> and 7
Section 7 oonfliote with Saotlon », the "Right to Property" eeotlon.
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Section 7 itiUi th«t one ut NOT dlsorimlnate (choose) In the sale or rental

of prop.rty, but Section » grant, the absolute right to the Individual to do ao.

Saction 4 is certainly preferable to Saotlon 7, for if ona ia not allowed to con-

trol hia owi prop.rty, it dooa not belong to him. In Saotlon *, It la etatad that

land ahall not ba taJcan or daaaged except for a public and nacaaaary purpoaa and

with Juet ooapeneetlon. It would ba In tha public lntaraat to define -public" and

"naoeeeery,* as we have eoaa local buraaucrata and politico a who think taking ona

men's property for tha erection of a public park la nacaaaary and In tha public

good. Since tha value of tha dollar diminlshee daily, persons whoaa land la

expropriated should have tha option of being paid either in paper dollara or gold,

silver or other land,

Saction 20 In Saction 20, "Tha Right to Keep and Bear ATM", tha words -thia pro-

vielon ahall not pravant tha pasaaga of lava to prohibit tha carrying of ooncealed

weapons' should ba deleted. Tha D. S, Constitution states that tha right to kaap

and bear arm* SHALL NOT BE TUFRgCSP. Saction 20 infrlngea upon thia right.

Tha robbers, aurdarers encT replete al} carry avawseaaaj w*«pone, ao why ahouldn t

tha law abiding citizen, upon whom thay pray, ba allowed tha right to legally

defend himself

1

Thank you for your attartion. I hope you aake tha changea nacaaaary

to change your propoaad Bill of Right' from ona that will eoclallee and enslave

our people to ona that will protect then. If you do not I and many, many othere

will expend all tha energy we poaaaaa into defeating CC 73. Thia atataaaant ia not

a threat! it la a promise.

Babe Mlnhlnnette

National Coalman
Feaalea Oppoaed to S)uality

FREE WOKEN ARE NOT EQUAL — — EQUAL WOMEN ARE NOT FBSS

"Tour republic will be aa fearfully plundered and laid waste by barbarian* In tha

20th century aa tha Roman Empire waa in tha 5thi with thia difference, that tha

Buna and Vandala who ravaged tha Somen Qaplre came from WITHOUT, and that your Buna

and Vandala will have been engendered within your own country by your own lnstltu-

tlona. " (lord Macaulay, noted Brltlah hlatorian'a prediction for U. S. 100 yaara

ago. Will CC 73 maiehis prediction a reality?)

STATEMENT BEFORE THE W»"«TTEE 8" THE

BILL OF RIGHTS AND
ELECTIONS

OF THE LOUISIANA CONSTITUTIONAL CONVENTION (CC-73)

My name ia i. Alvin Badeaux. I waa born and raised and lived my entire

Ufa in Thibodaux. I an presently a member of tha Executive Committee of

tha National Rifle Association, President of tha Thibodaux Rifle Ass'n,

Vlca-prasldant of Tha Bayou Junior Rifles, and an active member of Tha

Loulaiana Shooting Iss.n. I wish to apeek on Saction 8 of Article I

of the Bill or Rights of the Louisiana Constitution and the propoaad changea

to that Saction.

Our praaant Louisiana Constitution reads: A wall regulated

Hit la being nacaaaary to tha security of a free State, tha right of tha

people to kaap and bear anas shall not ba abridged. This shall not pravant

tha passage of laws to puniah those who carry concealed weapons.

Tha proposed change to thia saction of tha Louisiana Constltutio

raada: A well-regulated militia being necessary to tha security of a free

state, the right of the people to keep and bear arms shall not ba abridged.

Thia proviaion ahall not prevent the passage of laws to prohibit tha carry-

ing of concealed waapona or otherwise to regulate reasonably tha keeping and

bearing of arms. Nothing containad herein shall allow the confiscation or

apacial taxation of ansa.

He belle-e tha propoaad constitution should read: Tha right of

the people to keep and bear arms and aaaaunltlon, and components thereof,

shall not ba abridged or Infringed. This provision shall not pravant ths

passage of laws to punish those who carry weapons concealed.

Wa consldar tha proposed language, as notad in third paragraph

above, to ba Inadequate and confusing. Tha words "or otherwise to regulate

reasonably tha keeping and bearing of arms," bring great uncertainty to tha

right and weakens it. What is reaeonable to ona may ba totally unreasonable

to another (mors)

There ia nothing new or novel In this right of tha citlsana

to kaap and bear arms. Plato, in 3*0 BC observed that "no aan can ba

perfectly secure azainst wrong - and cities are like individuals in this,"

snd than ha counseled citizens to ba praparad for theae possibilities by

diligence In training with tha weapons of that day.

In 1648 tha English Bill of Rights -stoutly declared: That

subjects which are proteatanta, may have arms for thslr defenoe suitable

to thalr conditions, and as allowed by law."

Tha Second Amendment to our Federal Constitution was adopted

without argument. There was no controvarssy on this right. Our Founding

Fathers recognized this basic and fundamental right and Article II of our

Bill or Rights reads: A wall regulated Militia, being necessary to tha

security of a free State, the right of tha paopls to kaap and bear Arms,

shsll not ba infringed.

That right to keep and bear arms waa so strongly supported that

only ona other right was considered above it. Tha First Amendment to our

Federal Constitution guarantees freedom of religion, of apaach and of tha

press, of the right of the people peaceably to assemble, and to patition tha

Government for redress of grlevancaa.

Thirty-five states have incorporated in their Coostitutiona tha

right of their people to kaap and bear arms, and twenty-five of thosa States

make the right a personal one. Arizona, s Constitution says "tha right of

the individual citizen to bear arms in defense of himself or the Ststa ahall

not be infringed." Michigan, s saya, "every parson has a right to kaap and

bear arms for tha defense of himself snd tha State." Pennsylvania, a is

emphatic: "The right of tha citlisns to bear arms in defense of thamaelvea

and the State shall not be questioned."

(mors)

Our Louisiana Constitution should provide our citiians with

thia basic right in clear and unmistakable language, therefore, wa

respectfully offer the language as contained In the fjurth paragraph

above: Tha right of tha people to keep and bear arms and ammunition, and

components thereof, shall not be abridged or infringed. This provision

shall not prevent the passage of laws to punish thosa who carry weapons

concealed.

END

Citizens Initiative Committee
"51. /V.', -XM,"

5768 linden Street

Baton Rou»e, La. 70805

Hay IB, 1973

Presented to:

By

Committee on Bill of Rights and Slections

Constitutional Convention of Louisiana, 1973

U. G. (Earc) Anseman, Chairnan

Citizens Initiative Committee

Mr. Chairman; limbers of the Committee!

I have before mo a letter from the Honorable Hale Boggs. It reads,

in part, as follows i

"lou certainly have a noteworthy project. I

applaud you for devoting so nuch of your time

in an attempt to bring government closer to

the people.

"

The latter is dated Hey 15, 1969. It defines the purposes underlying

creation of the Citizens Initiative Committee. I am confident that Hals Bocgs,

recognizing that democracy ia based on trust and confidence, realized little waa

left of either toward government in Louisiana,

I am therefore plesasd to appear before this Committee to project

our views with respect to instituting on a permanent basis ths responsible kind

of government which our forefathers lived and died to secure.

Cur fethers founded government in order to secure for the people —
all the people — the blessings of life, liberty and happiness. Th07 devised

institutions and machinery to that end. Today, combinstions of poeer have grown

up under these institutions requiring us to modernize their work in accordance

with their lQeala....the ideals so impressively reaffirmed by Lincoln at

Gettysburg.
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It is not too late to supplement their legislative/withTetter.
Our lawmaking is entrusted to a representative body and the make-up of this
body is, nominally at least, under public control, but the output (except
amendments to the state constitution) is not even nominally under public control,
except as such control may be exerted through pressure upon individual
re pre sentative s.

When we consider the extent to which such pressure is made effective
today by the greedy and highly organized few, rather than by the unorganized
many, a legislative system vhich may have been safe once comes to look decidedly
defective.

Citizens Initiative Committee

The Citizens Initiative Committee is convinced that this lack of

adequate popular control of results Is not only a defect but is the fundamental
defect in our legislative mechanism and is directly related to the great public
apathy toward government in Louisiana.

Its correction is therefore essential, and is logically the first

step in the' modernization of our political machinery. We want to emphasize to
this Committee the importance of concentrating attention upon this issue and
giving it high priority consideration.

How shall the public get adequate control of results? The answer is,

we Bust assert our natural right to revise the work of our elected representatives.
To do it we must supplement the existing legislative machinery with a workable,
orderly, and properly guarded contrivance to enable us to enact laws, to veto them,

to amend them or to repeal them by direct popular vote over the head of our
legislature and city councils, in the instances when these bodies fail to meet the

public will. In other wards, we must considerably extend the practice of direct
legislation by the people, already familiar to us in the popular ratification of

amendments to the state constitution*

Fortunately the way to do this has been devised and tested and has
net expectations on a city-wide and state-wide scale. It involves two devices
developed many years ago. ...the Initiative and the Referendum, now included under
the single term Direct legislation.

The Citizens Initiative Committee is advocating reservation of the
powers of the Initiative and Referendum to the people as formal auxiliaries in

the governing process on the state, parish and municipal levels of government.

K discussion of initiative and referendum must almost necessarily
begin with definition of the terms because these words are often confused and used

interchangeably. There is a difference between the initiative and the referendum —
a vast difference. Each word has its own precise meaning.

Initiative

The initiative enables the people to enact amendments to the Consti-
tution cr desireable laws when such measures have been or are likely to be ignored,
pigeonholed, amended out of shape, or defeated by the Legislature. The process
involves the circulation of a petition asking for the measure and then an election
on the question of whether the proposition shall become law. The initiative may

be indirect or direct. Let me explain the difference.

Indirect Initiative ; The indirect initiative provides that after verification
of the signature requirements, the proposal is submitted to the Legislature before-

it can be referred to the voters. If the legislative body thinks it can produce

a better enactment to the sane effect, it may draw it up and send it to the

people, along with the other, as a conreting measure. The voters then choose

between them, or reject both.

- 2-

Citizens Initiative Committee

"3L P..rt.'> JM9

"

Direct Initiative : The direct initiative provides that after verification of

the signature requirements, the proposal is submitted directly to the voters.

The Citizens Initiative Committee recommends adoption of the "Direct''

initiative end that this po~er may be invoked by presenting to the Secretary of

State a petition certified to have been signed by electors equal in number to
five (5) percent in the case of a statute, and eight (8) percent in the case of

an amendment to the Constitution, based on the whole number of votes east far

all candidates for Governor at the last Gubernatorial election.

The formula we propose would then require the Secretary of State to
submit the measure at the next general election held not lees than four (4)
months after it qualifies or at any special statewide election held prior + o

that general election.

Referendum

The referendum, likewise upon petition, brings newly passed legisla-

tion to the popular vote for veto or confirmation.

Wr. Chairman, it is not reasonable to assume that a legislative body

can act capably on hundreds of bills within the spen of a short session. The

referendum nill serve as a check and balance by enabling the people to reject ar.y

measure which may have obtained approval of lawmakers through ignorance, oversight,

or otiier means. The referendum is intended to counteract the sins of commission
of our lawmakers.

The Citizens Initiative Committee advocates adoption of the Referendum
ds the power of the electors to suspend the operation of any measure, or item,

section or part of statutes excojit an emergency statute, statutes calling elections,

and statutes providing for tax levies of appropriations for usual current expenses
of the State.

We propose that a referendum measure nsy be invoked by presenting to
the Secretary of .

ftate within ninety (90) days after adjournment of the regular or

special session at which the statute was parsed, a petition certified to have

been signed by electors equal in number to five (5) percent of the whole number

of votes east far all candidates for Governor at the last gubernatorial election,

asking that the statute or part of it be submitted to the electors.

This proposal further provides that the .Secretary of State shall then

submit the measure at the next general election held not less than thirty-One (31)

days after It qualifies or at a special statewide election held prior to that

general election.

- 3-

Citizens Initiative Committee
" Vl>. p„,,t.-t JUL9

"

Initiative and Referendum - General

Implementation of the initiative and referendum are matters that
could best be left to statutory law. The highlights of general prvisions should
necessarily include:

1. Compulsory and gratuitous legislative reference services for
initiative proposals.

2. Prior to circulation of an initiative or referendum petition
for signatures, a cory shall be submitted to the Attorney Ge&eral
who shall prepare a title and summary of the measure as provided
by law.

3. The veto power of the Governor shall not extend to measures
referred to the people.

U, No measure enacted or approved by a vote of the people shall be
repealed or amended by the legislature, except upon a yea and nay
vote upon roll call of three-quarters of all the members elected
to each house, nor within three years after its adoption.

Initiative and Referendum — Towns, Cities and Parishes

Tie are also recommending Constitutional reservation of the initiative
and referendum powers to the qualified voters of each town, city and parish as to
amendments to their plan of government and as to all local, special and municipal
legislation of every character in and for their municipality.

In this connection we note that the Shreveport Charter provides for
the Initiative and referendum with respect to amendments to the plan of government
and ordinances, both requiring 10? of the registered voters to exercise these
powers.

The Plan of Government of the Parish of East Baton Rouge and City of

Baton Rouge provides for the initiative only and then only with respect to
amendments to the Plan, Somewhat less restrictive than Shreveport, the requirement
far petition is 10& of all votes cast for Sheriff in the previous election.

In New Orleans, 10,000 electors at large may initiate a petition to
amend that Home Rule Charter. Tlhether or not any powers ore reserved to the
people with respect to Ordinances is presently under study by the "ew Orleans
City Attorney.

In addition, Revised Statutes 33 dealing with the parish commission
farm of government and the commission plan of government, grants these powers,

however requirements to exercise them are so rigid they are more theoretical than

real.

I am asking this Committee to carefully consider these inequities
and draft reasonable and uniform reservation of these democratic powers to the

people in the towns, cities and parishes of Louisiana.

Citizens Initiative Committe

Initiative and referendum - .School Boards

I should mention that within the past week or so a nroposel was
made to a-Jditicr-ally reserve these powers to the citizens in each school board
district as to the establishment of policies, rules, aad regulations respecting
school boards to the extent of the rights ail authority conferred upon such
boards by the Constitution and the laws of the ftate.
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This phase has not had be-'.cfit of consideration by the Citizens

Initiative Committee, however in my personal view the subject is Tjorthy of

consideration.

It, Chairman, probably unll<e any other state in the Union, the

politic?l scene in Louisiana doe to distrust and disregard Lr. departments of

our government and the acts of political leaders in hi^h places have been viewed

with ridicule throughout the nation and this situation persists even as I stand

here before you today. Certainly this image has served to weaken public trust

in government.

The causes which led to adoption of the initiative and referendum

In other states have clearly been in evidence in Louisiana. The people felt ibe

government was getting away froa then and they desired a acre direct control than

they previously enjoyed in the making of laws. Boss-ridden legislatures and

councils were the rule rather than the exception, core solicitous far the special

than for the public interests and the people wanted to secure some effective and

direct method of taxing their Influence felt and their Tiishes respected.

Senator Claude Duval stated recently to the Committee on Legislative

lowers and Procedures, quota: "to not have trust in the legislature is to not

trust the representative form of government. In this regard we should take

note that the people In 25 of the states have faith in the representative form

of government, nevertheless believe in keeping the gun behind the door as in the

old settler days.... just in case. They reserved to themselves the power of

initiative to counteract the sins of omission of their legislatures and/or the

referendum to counteract the sins of commission of their legislatures,

Ed Stagg of the Council far a Better Louisiana who addressed the same

committee, expressed concern as to whether the Legislature could be trusted to

reapportion itself. ?cr the record I might mention that reapportionment was the

subject of initiative petitions in California, <*egon, Michigan, Oklahoma and

twice in the state of TTashington. I night add, a constitutional initiative gave

Nebraska its Unicameral legislature.

- 5-

Citizens Initiative Committee

In these modern tines the states of Alaska, Florida and Illinois
joined the ran!:s of their sister states in returning government to the source
of its strength. IJontana's new constitution effective July 1st of this year
extended the initiative to include amendments to their constitution as t»11 as
an initiative petition to call a convention — so did Florida — and California
reduced the petition requirements to exercise the initiative statute.

The Citizens Initiative Comitteo emphasizes to this Convention
and to the citizens of Louisiana, the Importance of providing a means of direct
control of government by reserving to themselves the powers of initiative and
referendum. -e are confident that adoption of these democratic principles
will create a positive means of arousing Interest among the people and turn the
tide In restoring trust and confidence in the representative system.

"any of the delegates to this Convention are receptive to oar
proposal and will support it. Various state convention groups have regarded
these principles essential to fundamental law and these studios are being made
available to your Committee.

I urge the political po*.^e»a within this Convention, and the self-
interest pressures froa nithout (who are already quietly at work to undermine
this effort of ours) to very carefully consider the advantages to be gained by
adoption of the initiative and the referendum, especially nith a view of selling
a new constitution to the people at the polls.

In closing, It. Chairman, I want to thank this Committee far the
opportunity afforded me to participate in the establiehment of a true and pure
form of democracy for the people of Louisiana and to assure you of ay continued
cooperation in this interest.

6 - Final

Statement by Ed Reed to the Committee on Bill of Rights and Elections, Thursday, June 14,

1973.

I am hent today in opposition to the proposal you hove before you which provides

for direct legislation by the people through the use of the initiative petition and the

referendum. I speak only for myself. I am representing no one else.

The most attractive feature of the initiative is the slogan usually attached to it.

When you say "Let's let the people decide" it intimidates many people because nobody wonts

to be against the people. But in my mind the initiative is far removed from the democratic

principle and instead is a dangerous tool whereby well financed special interests can enforce

their will upon others. It is a device for minority government.

The proposal you have under study provides that 10% of the number of people who

voted in the most recent gubernatorial election can sign a petition and place an item on

the ballot. If it is approved by a majority vote then it becomes law. In 1960, 4.5% of

the voters of the state could have signed a petition and placed a proposition on the ballot,

since the total vote cayk, in the election of that year was around 45% of the total registered

vote.

Past experience with constitutional amendments showius that it is possible for as

little as 15% of the registered vote to exercise their franchise at the polls. Thus it is

possible for as little as 8% of the registered voters to pass a law that will be binding on the

other 92% of the voters. When considered in terms of the total population, which is now

about twice the number of the voter registration rolls we have a situation where laws are

passed by 4% of the population of the state.

statement, Ed Reed

Poge2.

As o result of this minority rule consequence of the initiative the experience of

those states who have used this provision is replete with glaring examples of governmental

abuse. Let me quote what one author, writing more than half a century ago, had to soy

about the state of Oregon, where the initiative got started in this country.

"How would you like to live in a state where the people can and do amend their

constitution in the most radical fashion by a minority vote, where one-third of the voters

decides the fate of laws affecting the other two-thirds, where one-twentieth of the voters

can and do cripple the state educational institutions by holding up their funds; where

special interests hire citizens to circulate petitions asking for the recall of judges who

have found them guilty; where men representing themselves as for the people, buy signatures

with drinks, forge dead men's names, practice blackmail by buying and selling, for so much

per name, signatures for petitions needed to refer certain measures to the people, a state

where the demagogue thrives and the energetic crank with money through the Initiative

and the Referendum, can legislate to his heart's content; a state of whose system of govern-

ment Mr. Frederick V. Holeman, a prominent lawyer and writer says: 'It is hoped that the

time is not far distant when the legal voters of the state will invoke the Initiative to abolish

it'? Oregon is such a state."

Recently in Union City, a suburb south of Oakland, California, there was demonstrated

a more timely example of how dangerous the initiative can be in this day and age. The City

Council of Union City hadworked for about o year to improve the living conditions of a severely

deprived minority group. The Council and the Southern Alameda Spanish Speaking Organization

worked out the details for construction of a 279 unit apartment complex for the city's poor

statement, Ed Reed

Page 3.

Mexican-American families who were, for the most port, living in condemned housing.

A group of residents who strongly opposed the project got enough signatures to

force the issue into a referendum. On July 29, 1969, 1, 149 persons disapproved the

project and 845 approved. Thus petition signers representing 21% and anti voters representing

30%, respectively, of the electorate were able to frustrate the well thought out plans of

the City Council and only added further to the tensions existing in the community.

In the state of Washington on initiative was approved which provided for a limit

of 12% interest per year on revolving credit and contract purchases. It was sold to the
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voters as a device to punish the large banks and department stores, but the chief victim of

the new credit law is the consumer. Merchants have raised prices. Credit card underwriters

.iave started assessing a service charge to replace lost interest and in most cases the credit

card holder is paying more in service charges than he previously paid in interest.

These are just two of a number of examples where the consequences of the

initiative have been far less than desirable. There are many others.

The outcome of any referendum can easily be influenced by well organized and

well financed special interest groups. There are no committee hearings. There are no

discussions, no study, no attempt to analyze the merits or shortcomings of a propose. But

tnere is the advertising media to be used to bombard the voting public with catch phrases,

pat slogans and emotional appeals.

I am very much for the principle of representative government. It has maae tn.s

country great and it has kept it strong. But it is interesting to note that the United Stares

Constitution makes no provision for the initiative. Instead, it provides for the election of

men and women to represent the people themselves.

statement, Ed Reed

Page 4.

Most of the provisions of the various states for initiative legislation came into

being around the turn of the century when admittedly our government - notional and local -

seemed to be more responsive to vested interests than in the people. But the system of "one

man, one vote" and the single member districts in Louisiana hove effectively returned

government to the people. I think the people today are being heard, listened to and

represented in a fashion that is vastly better than anything we have ever had before.

To place in our constitution a device that must necessarily presuppose the opposite

is to place an intolerable burden on every public official who must make day-to-day decisions

in the public interest. If a public official were to concern himself with doing only those

things that were popular at the moment our government would be in sad shape. But the

initiative could easily bring this circumstance to pass and public officials, fearing the

emotional reaction for an unpopular act would surely hesitate to do anything in the least

manner controversial

.

I hope that this committee will conduct an exhaustive study of the pros and cons

of this matter before it takes action. Perhaps you have already done this. But if not I

would make a recommendation that it take no action on the proposal before it.

Wade maptin. Jr

STATE OF LOUISIANA
SECRETARY OF STATE

August 6, 1973

P. O Box 441 21S
Baton Rouac La

70804

Formerly election regulation was the sole prerogative of the states. But
in recent years, and particularly in recent months, there have entered this field of

regulation Federal court decisions, acts of Congress, and for Louisiana and some
other states the U.S. Attorney General (in the matter of approving or disapproving
all state laws and regulations), and rulings from various Federal agencies.

The end result is that it has taken all the diligence, expertise, experience
and knowledge of many trained employees in the Secretary of State's office, in

addition to myself, to meet ever increasing deadlines and successfully conduct
elections and promulgate returns. A partial list of the functions performed by my
office in connection with elections is enclosed.

Inasmuch as the welfare of all the people of Louisiana is so deeply involved
in this issue, I am, of course, myself going to remain involved in it. On last

Saturday afternoon I mailed to you a statement which I hope you will carefully
consider along with this memorandum and enclosure.

As to procedure for consideration of this matter, the Convention last

Saturday voted to hear my remarks and listen to my position. Then, with extra-
ordinary parliamentary procedure, this was changed. As of now, I am scheduled
to appear only before the Committee on the Executive Department, which already
has recommended to the Convention that the Secretary of State remain Louisiana'.

•

chief election officer, and continue in his office all present election functions - the

most important of which are listed on the enclosed memorandum.

In conclusion, if you, either individually or as a Convention group, would
like to hear a discussion of this all -important subject, I am ready and willing to

appear before you.

Respectfully,

/Aj A /ft /*'

Enclosure
WOMJr/1-cle

Secretary of Statojl

TOi The "Bill of Rights" Comm* ttne of the Constitutional Convention

Dear Committee Members!

It is our recommendation t':at the Constitutional Convention employ tha draft

of the Constitutional previsions concerned with registration, voting* and election

laws as proposed by the Secretary of Steta, Wade 0* (fertin (with one change at

indicated) in the drafting of the article on "Elections and Suffrage." The recom-

mendation hea bean made after careful consideration of other modal drafts*

*• * IttttWMJI tna Secretary's draft, it acro^plishss the following

i

1) Properly minimizes election and registration provisions within the Constitution.

2) Proposes uniform registration and election laws to ba written by the Legislature,

3) Provides the "door" through which registration may ba pursued aggressively

by registrars and others. How? martin's draft apsaks of regietration as
a "right" in tha samg sentencs as voting and candidate qualification, leaving,
however, to tha Legisluturo to define the procedure for exercising those rights.

Therefore, the staga is set to finish the Job In the Legislature without any
Impediments * liberalization existing in the Constitution.

Uls have triad, but can fiM no batter way of phreeing the concept of simplified
registration pro-oii-cs tiian by using Wtartin's language to show that regie-
£;..jtion ia a "nfjitt" co-equal to the right of voting,

1*» cannot o/-:-rni;, l'-r: ;a tha importance of the inclusion of a section similar
to Wade 0. Rsrtist T

a ti.irj section in the Constitution, Through this section,
registerir.a fci yafca ic no longer a "privilege", but "right." Thia aection
would al3o glva t-i-Jud e'.'-mjth to the courts in the enforcement of fair and
equal fag£stfa£ls.l ,•» •.-! '.'.^.cs.

4) The right to vcta is c:-,a of our meet precious rights end should not ba taken
away except in tr-a g?avF*t tir^ir..ctences, Wb:-'e 0* martin's proposal respects
thia important »&*>«• While tha Secretary** draft still denies the right
to vote to incarcerated persons and tha interdicted, this is not unrealistic.
The draft would Mali hi. aevur, not to deprive a convicted felon ef the right
to vote ones he is released* This would be a step forwaed.

However, it is felt that Tor the MM of clarification one change Is suggested
hare. The words "lawfully imp.-is-jnad, iiiteidi-tBd or notoriously inaane"
are changed to "convicted of a felci:/ and p;csontly tJniJu;

: oantonoa ofeiptfoeontly

Judicially committed to a mental health facility." The purpoaa of thia change
la to allow people who are imprisoned but not convicted to vote. Remember

a men ia innocent until proven guilty. Also, wa felt that thia change would

clear up tha ambiguity of the term "notorloualy inaane."

MEMORANDUM

TO: The Delegates to the Constitutional Convention

Louisiana, the United States and the free world must depend on the election

process to survive.

In our State of Louisiana, therefore, maintenance of the integrity of this

electoral process, and the confidence of our citizens in it, is in my opinion one of

the most vital subjects for consideration in the preparation of Louisiana's proposed
new Constitution.

This subject is obviously important to all Americans at all time in history,

but Us careful treatment is even more critical today, because registration and
election laws are undergoing the greatest change in the history of this country.

flnnely, tn have found that any attempt so far to maks his draft mora apsoifle

results In writing legislation, not a Constitution.

Respectfully Submitted,

Gideon Stanton
Dennis C. Oriacoll

Wwde
,
0. PTartin's Proposal fj Arnendgrt

Nb citizen of thia state ahall be denied th« right to vote If ha or ah*

la at least 16 yearn of age, and la a bona flda raaldant of tha state,

dtatrlet, pariah, munlnlpallty or ward wherein tha election la held)

and it ha or she haa been a registered voter for at laaat 30 day* pre-
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ceding the •lection, or for such shorter period as the Legislature

way pre)vide, unless such person is convicted of a felony and praaantly

under sentenc** or presently judicially ccwwlttad tn 8 n#ntal health

BBS*?
The legislature shall enact an Elections Cnde which shall provide an
orderly system for the registration of voters, the qualifying of een-
dldatrs, and the conduct of elections, including the imposition of
epproprlste criminal penalties for violation thereof.

Any citizen who is unlawfully denied the right to register, vote or
be a cendidate shell have the right to petition the Courts In e summery
manner in order to obtain such rights! snd if the petition shoes that

such right has been violated, the Court shall sign an order allowing

the suit to be prosecuted eithout cost! end* If the petition is sustained,
the litigant shell be eoerded reasonable attorney's fees.

• made 0. <>artin*s original eords mere "laefolly imprisoned, interdicted or
notoriously insane."

Testimony of Russell R. Gas par d , Director, State Board of Registra-
tion, as supported by the Louisiana Registrars of Voters' Associa-
tion: " '

Mr. Chairman, I aa pleased to have the opportunity to appear
before the Bill of Rights Committee this morning, to teetify at
theae significant hearings on the subject of the right to vote.

I commend the skill and excellent work and effective leader-
ship you and the Bill of Righte Committee are bringing to this
long neglected area of the Constitution.

In recent years a number of the amendments to the United States
Constitution have been concerned with extending the right to vote.
There has been a series of landmark decisions by the Supreme Court
and far-reaching lava enacted by Congress, in the continuing effort
to insure the broedeet possible exerclees of the right to vote.

Today, in spite of the progress we have made in so many other
areaa of public life, we are still using voter regietration methods
which were, perhaps, sophisticated 20 years ago, but which are a
generation out of date today. Theae methods tend to deny the vote
to hundreds of thousands of our citizens.

This committee now haa the opportunity and duty to take e step
capable of expending the franchise and achieving a major milestone
in our democracy that will Include many thousands of our citizens.
I am eure thet you will be equal to the challenge.

After careful study , the Louisiana Registrars of Voters' Asso-
ciation submits the following proposal, which we feel should be in-
cluded In the Bill of Rights, under the Article "Right to Vote":

ARTICLE

Every citizen of this state and of the United States,
native born or naturalized, not less than 18 years of
age; who ia an actual bona fide resident and who has
regietered 30 days prior to any election, shall be an
elector and shall be entitled to vote at any election
held In the precinct in which he is registered.

Gentlemen, this Constitutional Convention Committee has the oppor-
tunity to breathe new life into the political process in Louisiana.
Thanks to your leadership, Mr. Chairman, this committee has an ex-
cellent chance to compile an outstanding record of bipartisan support
for this kind of reform.

Section 1. Right to vote. The right to vote in Louisiana shall
not axlet except under the provleione of thle Constitution.

Citizenship and age. Every Citizen of thle State end of the United
Stetee, native born or naturalized, not leee than eighteen yeers of
age, and posaeaalng the following qualifications, ahall be an elector,
and ahall be entitled to vote at any election in the etete by the
people.

(a) Residence. He shell be an actual bona fide resident of the
state, the parish, the municipality In municipal elections and the
precinct in which he offere to vote; provided that removal from one
precinct to another in the same pariah shall not operate to deprive
any pereon of the right to vote in the precinct from which he hae
removed if the removal took place within thirty days before an elec-
tion, provided that removal from one pariah to another parish ehall
not deprive any person of the right to vote In the parish from which
he hae removed if the removal took place during a period when regis-
tration wae closed in the pariah to which he haa removed but in no
event for more than thirty days.

(b) Rcglatration.

(1) The Legialature ehall provide for the registration of voters
throughout the etate and ehall prescribe the application for regie-
tration, unless otherwise provided by law.

(2) The elector
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(c) Identity. He must in all cases be able to establish that he
le the identical pereon whom he represents himself to be when apply-
ing for regietration, and whan presenting himself at the polls for
the purpose of voting In any election or primary election.

-1-

COMMENTS

I 1. Citizenship end age. Age limit changed to correepond with
proposed right to vote on Bill of Rights.

(a) Residence. Changed reeidence requiremente to 30 day a to
correepond with proposed right to vote on Bill of Righte.

(b) Registretion.

(1) Replacea Section 17 of Article 6 of present constitution.

(2) Incorporated Subeection 1 (B) and Subsection 1 (c. 7) of
Article 8 of present constitution and have re-worded eame.

(c) No change.

I 2. Delete

All other wording deleted.

The Louielana Registrara of Voters' Association Constitutional
Convention Committee has taken the liberty to include suggested
changes to certain sections of Article VIII of the present Consti-
tution, in hopes that it will be of some help to you later, should
you desire to include an Article on Suffrage and Elections; also,
in bopea that you might recommend our findinge to the Joint Legis-
lative Committee, who will be responsible for changes to the Loui-
elana Reviaed Statutea. (Proposed list of changes attached)

Thank you, Gentlemen, for your kind and considerate attention
and for allowing ue the opportunity to appear before you to pre-
sent our views

.

CHANGES PROPOSED BY LOUISIANA REGISTRARS OF VOTERS' ASSOCIATION
(CONSTITUTIONAL CONVENTION COMMITTEE)

We do not believe, in this day and age, that we ehould atill
be talking about poll taxee and poll ccrtificatea.

I 3. No changea

I 4. Pertalna to Primary Elections. No comment.

iS. No cheogee

I 6. Delete

COMMENTS

Once a person haa paid hie debt to society end le released,
If he can go to work, teach echool, or be employed under Civil
Service regulations, then he le entitled to register. He can commit
felony after ha haa applied In another pariah. Difficult to police.

ARTICLE VIII

LOUISIANA CONSTITUTION

(PROVISIONS ON RXCISTRARS AND REGISTRATION OF VOTERS ONLY)

I 7. Pertalna to Voting; ballot; machines, etc. No comment.

I 8. Pertalna to Electora; privilege from arrest. No comment.

I 9. Pertsine to General Elect iona . No comment.

llO. Psrtains to Parochial slsctione. No comment.

I 1. Right to vote; quallf lcat lone of electora; regiatrstlon 111. Bona fide residence; etate or federal service; seamen ;
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students; instructors and professors; overseas, out-of-state
and out-of-parish employees; overseas, out-of-state and
out-of parish visitors; spouses and children or dependents.

Section 11. For the purpose of voting, no person shall be deemed
to have acquired a bona fide residence by reason of his presence or

deemed to have lost it by reason of his absence, while employed in

the service, either civil or military, of this State or of the United
States or of the high seas; or while a student, instructor, or pro-
fessor of any institution of learning; or while engaged in any over-
seas, out-of-state or out-of-parish employment; or while a visitor
overseas, out of state, or out of parish. Spouses, children, and
dependents living with or accompanying these persons shall have the
same status when unable to establish a separate bona fide residence.

COMMENTS

This section expanded to include all bona fide residents of
this state, temporarily sojourning in another state and vice versa.
In other words, all bona fide residents who can now register and
vote for President and Vice President by mail and absentee ballot
should be able to do the same for state and local elections.

I 12. Pertains to Election contests; trials. No comment

.

I 13. Pertains to Office holders; residence requirements. No comment.

I 14. Pertains to Election returns, officers, etc. No comment.

S 15. Pertains to Ballots; methods of voting; etc. No comment.

E. If a vacancy should occur in the registrar of voters' office
and that vacancy is not filled within thirty days after its occur-
rence by the above constituted authority, a majority of the mem-
bers of the board of registration shall appoint and the governor
shall commission a registrar of voters in each parish which has
none

.

F. No other officer or person shall exercise any of the powerB
or duties of the registrar of voters, except that, when a vacancy
occurs, an authorized deputy shall perform the duties of the regis-
trar until the vacancy is filled, in accordance with Subsection (E)

of this section. This shall not be construed to forbid the legis-
lature to authorize the appointment by the registrar, of deputy
registrars .

COMMENTS

A. No changes

B. Major change provides that the state shall pay full compensa-
tion in lieu of the state and parish each paying one-half.

C. Provides that removal of registrar shall be (for cause) in
lieu of (at will).

U. Deletions made to coincide with Federal Voting Rights Act of

1965 concerning citizenship tests and administration of same . This
section has been re-vritten to re-describe purpose of the Board of

Registration .

E. Deleted

F. (Now "E") Reworded; eliminates date and deletes last sentence,
This section has been reassigned to letter "E".

G. (Now "7") Reworded to eliminate date and include additional
provisions. This section has been reassigned to letter "F".

S 16. Close of registration before election; transfers and changes;
new voters

Section 16. Electors shall not be registered within thirty days
next preceding any election at which they may offer to vote, but
application to the courts, and appeals, provided for in this Con-
stitution, may be heard and determined and cancellations and erasures,
as required, may be made during this period. However, new registra-
tions, transfers, change of name and party affiliation may be accepted
for subsequent elections, provided such changes do not seriously
interfere with the registrar's duties in preparing for the election
at hand. No person, who in respect to age and residence would be-
come entitled to vote within the said thirty days, shall be exclud-
ed from registration on account of his want of such qualifications
at the time of his application for registration.

COMMENTS

The changes here are made to clarify conflicts in constitutional
law and the statutes.

S 19. Refers to Trials under election laws; witnesses, etc. No

comment

.

I 20. Refers to Right to serve as commissioner. No comment.

8 21. Delete

COMMENTS

Deals with periodic registration. All parishes are now under

permanent registration.

I 22. Refers to Absentee Voting. No comment

.

I 23. No changes

I 17. Delete (added to Section 1 (1) (b-1)

COMMENTS

The title of this section duplicates the title of Subsection
(b) of Section 1 (1).

I 18. Registrars of Voters; board of registration

Section 18. A. There shall be a registrar of voters for the
Parish of Orleans who shall be appointed by the City Council of
New Orleans. There shall also be a registrar of voters for each
other parish in the state, who shall be appointed by the police
Jury or other governing authority of such parish.

B. The governor shall issue a commission to each registrar
who shall thereupon make such bond, subscribe to such oath, and
receive such compensation as the legislature may prescribe; pro-
vided that the state shall pay such compensation.

C. The governor , lieutenant governor, and speaker of the house
of representatives shall compose the board of registration and any
two members of the same shall have power to remove, for cause, any
registrar In this state.

-4-

STATEMENT BY

H. ASHTON THOMAS, M.D. , SECRETARY-TREASURER

AND

PAUL PERRET, ASSOCIATE SECRETARY-TREASURER

OF THE

LOUISIANA STATE MEDICAL SOCIETY

COMMITTEE ON BILL OF RIGHTS AND ELECTIONS

OF THE CONSTITUTIONAL CONVENTION

D. The board shall engage in promotion of voter regist ration

and prescribe general rules and regulations to provide uniform and
reasonable voter registration procedures in the state; shall con-

trol voter registration records by prescribing the character of

and preserving forms , affidavits, statistical reports, and other
documents relative to the registration of voters; and shall act
as liaison between registrars of voters and the public by assist-
ing the registrars in working closely with public officials (City,
Parish, State and Federal) and special Interest groups to solve
problems that arise concerning voter registration.

ARTICLE I - Declaration of Rights

SECTION 24 - Freedom of Commerce and

SECTION 5 - Right to Privacy
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STATEMENT OF H. ASHTON THOMAS, M.D. STATEMENT OF MR. PAUL PERRET

Mr . Chairman , Members of the Committee on Bill of Rights and Elections

,

I am Dr. Ashton Thomas, Secretary-Treasurer of the Louisiana State Medical Society

and I have with me Mr. Paul Pcrrett, Associate Secretary -Treasurer of the Louisiana

State Medical Society. Our Society comprises about 3,300 physicians.

We have been invited to express our views on Section 5, Right to Privacy,

Section 24 Freedom of Commerce.

I would like to speak first on Section 24. the Freedom of Commerce provision.

The proposal reads:

"No law shall impair freedom of commerce by arbitrarily limiting
the practice of any occupation to a certain class of persons, by
controlling the production or distribution of goods, by dictating
the quality or price of products or by requiring any business to

open or close at a given time, except that the Legislature may
enact reasonable laws regulating commerce when necessary to

protect the public health and safety."

This could be interpreted to prohibit the state, through its police power,

from licensing or_ regulating the practice of any occupation, including medicine,

law. engineering, dentistry, accounting, etc. It is not clear what the last phrase

in savings clause intends to except from its provisions, but persons affected

thereby could certainly question the licensing requirements now in effect.

The Louisiana State Medical Society does oppose the adoption of the freedom

of commerce provision in its present form, and recommends that the phrase

beginning with "by" and ending with "persons" and reading "by arbitrarily

limiting the practice of any occupation to a certain class of persons" be deleted

or stricken . The Medical Society would not have any objection if this deletion

were made

.

On the matter of the Right to Privacy . we can not urge you too strongly

to adopt language in the proposed new Constitution that will guarantee this right

not only to the individual, but to communicate between physicians and patients;

individuals and the clergy; and clients and attorneys. I will address myself only

to the physician-patient relationship and the importance of keeping this a

confidential relationship

.

Physicians have sworn from the time of Hippocrates (377 B.C.) to uphold

the confidentiality of information contained in medical records. The Oath of

Hippocrates contains the following wording guarding the confidentiality of the

patient-physician relationship:

"WHATEVER, IN THE CONNECTION WITH MY PROFESSIONAL PRACTICE.
OR NOT IN CONNECTION WITH IT, I SEE OR HEAR, IN THE LIFE OF
MEN, WHICH OUGHT NOT TO BE SPOKEN OF ABROAD, I WILL NOT
DIVULGE, AS RECKONING THAT ALL SUCH SHOULD BE KEPT SECRET."

This safeguard has been carried over to the present Principles of Medical

Ethics that now govern physicians. Section 9 of the Principles of^Medical

Ethics states:

"A PHYSICIAN MAY NOT REVEAL THE CONFIDENCES ENTRUSTED
TO HIM IN THE COURSE OF MEDICAL ATTENDANCE, OR THE
DEFICIENCIES HE MAY OBSERVE IN THE CHARACTER OF PATIENTS,
UNLESS HE IS REQUIRED TO DO SO BY LAW OR UNLESS IT BECOMES
NECESSARY IN ORDER TO PROTECT THE WELFARE OF THE INDIVIDUAL
OR OF THE COMMUNITY."

Now more than ever it is necessary to preserve this right to privacy. I

need not remind this Committee that the illegal search for a patient's medical

records is a major facet of the Watergate affair . There is even some evidence

that this right to the privacy of medical information may have been abused by

some newsmen following the nomination of Senator Thomas Eagleton for the

This concluded the statement which I was authorized to make on behalf of

the Medical Society. Since appearing at the hearing, I have been advised that

I may have in some way inferred during the questioning by the delegates that

if I was assured by the Committee that the savings clause which reads "except

that the Legislature may enact reasonable laws regulating commerce when

necessary to protect the public health and safety" would exempt the practice

of medicine or surgery or physicians that I would not have any objection to this

Section . I did not intend nor was I authorized to make this statement on behalf

of the Medical Society and I apologize to the Committee if such was inferred by

my answers to your questions or my statements.

The Society's position is that it is opposed to Section 24, unless the

recommended deletion referred to hereinabove, is made by the Committee or

by the Convention, as the Section's savings clause does certainly not expressly

exempt from its provisions the practice of medicine, surgery, midwifery or

physicians as a profession and it would be subject to court interpretation as to

its application and cause unnecessary risk or harm to the public , physicians and

the Medical Society if not applicable

.

It also might prevent professions from regulating their own professions

for the protection of the public

.

I apologize for any confusion my statement may have caused members

of the Committee and I or another representative will be glad to again appear

before the Committee to clarify the Medical Society's position on this important

matter

.

3/. (Ufafct. i%>H^», 0* ft .

Vice-Presidency of the United States. Attempts were made to use Senator Barry

Goldwater's medical history against him when he was a candidate for the Presidency

of the United States

.

Even more alarming is the recently enacted Professional Standards Review

Section (249F) of Public Law 92-603 that will not only allow, but require.

confidential medical records to be seen, copied and distributed to non-physicians

for review and comment . We believe this to be a gross violation of the right

to privacy.

Section 5 on the Right to Privacy as written is excellent with one exception.

We would like to see added to the wording specific language including medical

records in this section of the proposed new Constitution.

Thank you for allowing us to present the views of the Louisiana State

Medical Society on these most important subjects and if the Committee would

like, we will submit appropriate language for the above amendment.

^aJi^x^uh-
PAUL PERRET

H. ASHTON THOMAS. M.D.
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V. Miscellaneous Committee Documents

Committee on D i ll of Rights and Elections

TABLE OF OBTOLLTE PROVISIONS, PROVISIONS REPEATED IN SUBSTANCE

Hi Ti;C STATUTES, AMD PROVISIONS REPEATED VERBATIM IN THE STATUTES.

ARTICLE I.

S 7

TABLE OF CONTENTS

BILL OF RIGHTS

Searches and Seizures; Requirements for Warrant.
Substance C.Cr.P. Art. 162.

S 9 General Election.; Tine; Presidential and Congressional
Elections. Substance, RS 18:544, RS 18:1411.

§ 11 Residence; State or Federal Service; Seamen; Students.
Substance, RS 18:1071 et seq.

S 12 Election Contests; Trials. Substance, RS 18:1251-52.

S 13 Office Holders; Residence Requirements. Substance,
RS 18:42.

(2)

S 9

S 10

S 11

S 12

S 13

5 14

Criminal Prosecutions; Speedy Public Trial; Jury;
Venue; Witnesses; Counsel; Indictment and Information;
Double Jeopardy. Substance, C.Cr.P. Arts. 294, 382,
511, 592, 611, 701.

Criminal Prosecutions: Information as to Accusation;
Peremptory Challenges. Substance, C.Cr.P. Arts. 464,
480, 484, 799.

Self-incrimination; Confessions. Substance, RS 15:451

Excessive Bail or Fines; Cruel and Unusual Punishment;
Offenses not Bailable. Substance, C.Cr.P. Arts. 311-
343.

ilabeas Corous; Susoension of Privilege. Substance,
C.Cr.P. Arts. 351-370.

Subordination of Military to Civil Power.
RS 29:5.

Substance

,

ARTICLE II. DISTRIBUTION OF POWERS

Z 1 Departments of Government. Substance, RS 42:31.

§ 2 Seoaration of Departmental Powers. Substance, RS 42:
3l".

$ 14

i 15

f 1«

S 17

S 20

S 21

S 22

Election Returns, Officers Commissioned by Governor.
Substance, RS 18:570, RS 13:567(D).

Ballots; methods of voting; secrecy; independent
Candidates; statements of candidacy. Substance, RS
18:671 et seq.

Closa of Registration before Election; Transfers; New
Voters; Changes of Address in Orleans Parish Between
First and Second Primaries. Substance, RS 18:73,
18:170.

Registration. Substance, RS 18:1-261.

Right to Serve as Commissioner at Polls.
RS 18:555.

Substance,

Registration after Moving to Another Precinct. Sub-
stance, RS 18:136.

Absentee Voting. Substance, RS 18:1071 et seq.

ARTICLE XII. PUBLIC EDUCATION

S 13 No appropriation of public funds for private or sectarian
schools. Substance, (Part), RS 17:153.

ARTICLE III. LEGISLATIVE DEPARTMENT

§ 35 Suits against the state, its agencies and political
subdivisions. Substance, RS 47:1481-86.

S 37 Rights of Way; Roads of Necessity; Drainage. Substance,
RS 48:217 and RS 38:1481-1577.

ARTICLE IV. LIMITATIONS

S 15 Ex-post Facto Laws; Impairment of Contracts; Vested
Rights; Just Compensation. Substance, RS 19:2 and
RS 19:9.

S 16 Trusts; forced heirship; abolition prohibited; adopted
children. Substance, CC , Art. 1467 et seq. and RS
9:1791 et. seq.

ARTICLE VI. ADMINISTRATIVE OFFICERS AND BOARDS

S 19 State Highways and Bridges; Construction and Maintenance;
Traffic Regulation; Rights of Parishes, Municipalities
and Political Subdivisions. Substance, RS 19:15
et seq. and 48:218 et seq.

S 19.1 Expropriation; Highway Purposes. Substance, RS 19:15
et seq. and 48:218 et seq.

ARTICLE VII. JUDICIARY DEPARTMENT

ARTICLE XIX. GENERAL PROVISIONS

s



tration, marriage of relatives, and, in the case of

minors, minimum age and parental consent. Subject to

reasonable minimal standards of health, education, and

welfare of the child established by law, parents have
the paramount right to rear their children in accordance

with their own convictions.

Minority Report No. 2 by Delegates Dunlap, Jenkins, Stinson, and

Weiss would delete the "Section 8. Freedom from Discrimination"

in its entirety from the "Declaration of Rights".

Minority Report No. 3 by Delegates Jenkins, Dunlap, and Weiss

would delete the words "or cases in which no parole or pro-

bation is permitted" from "Section 16. Trial by Jury in

Criminal Cases" in the "Declaration of Rights".

Minority Report No. 4 by Delegates Weiss, Roy, and Stinson

would include an additional section in the "Declaration

of Rights" as follows:

Section . Treason

Treason against the state shall consist only in

levying war against it. No person shall be convicted

of treason except on the testimony of two witnesses to

the same overt act or on his confession in open court.

Minority Report No. 5 by Delegates Roy, Soniatv and Weiss would

include an additional section in the "Declaration of Rights"lude
as follows:

Civil Service Rights

Everyone shall have an equal opportunity to apply

for civil service employment. Selection shall be based

on merit without unreasonable qualifications of age and

sex. Civil service emplcees, subject to dismissal for

cause, have the right to a hearing.

Minority Report No. 6 by Delegates Weiss, Dunlap, and Stinson

would include an additional section in the "Declaration

of Rights" as follows :

Section . Cultural Rights

People within the state having a distinct language

or culture have the right to conserve the same.

Minority Report No. 7 by Delegate Sbinson would delete from

"Section 3. Right to Individual Dignity" of the Declaration

of Rights" the word "sex,".

CC-

1 Constitutional Convention of Louisiana of 1973

2 DELEGATE PROPOSAL NUMBER

3 Introduced by Delegate Weiss

4 A PROPOSAL

5 To provide a section on the right to life in the "Declaration

6 of Rights".

7 PROPOSED SECTION:

8 Article I. Declaration of Rights

9 Section . Right to Li fe

.0 Section . No human being shall be deprived

LI of his life intentionally, except in execution of a

L2 judicial sentence of punishment for a capital crime

13 established by law. A person shall not be regarded

L4 as having been deprived of his right to life if his

L5 death results from reasonably justifiable force in

L6 defending any person from violence, in defending pro-

17 perty, in effecting a lawful arrest, in preventing the

18 escape of a person lawfully in custody, in suppressing

19 a riot or insurrection, or in preventing the commission

20 by that person of a criminal act.

25 Comment: A right to life may be considered the most funda-

mental of all human rights and a condition precedent to

the exercise of other rights. British civil servants,

preparing constitutions for their former colonies,

have included a right to life provision in these con-

stitutions. The provision in the Fiji Constitution,

on which the above section is based, is representative

of similar provisions in the constitutions of other

former British colonies.

26

27

28

29

30

31

32

33

34

35

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

STAFF DRAFT FOR DR. WEISS
Juno 13, 1973

CC

Constitutional Convention of Louisiana of 1973

DELEGATE PROPOSAL NUMBER

Introduced by Delegate Weiss

A PROPOSAL

To provide a section on the right to life in the "Declaration

of Rights".

PROPOSED SECTION:

Article I. Declaration of Rights

Section . Right to Life

Section . No human being shall be deprived of

life intentionally, except in execution of a judicial

sentence for a capital crime established by law.

Source: New: see, however, Fiji Const. Chap. II, Art. IV

(1970)

.

Comment: A right to life may be considered the most

fundamental of all human rights and a condition precedent

to the exercise of other rights. British civil ser-

vants, preparing constitutions for their former colonies,

have included a right to life provision in these consti-

tutions. The provision in the recent Fiji Constitution,

on which the above section is based, is representative of

similar provisions in the constitutions of other former

British colonies. The word "intentionally" is used to

distinguish those cases in which death inadvertently

results from the use of reasonably justifiable force in

defending any person from violence, in defending property,

in effecting a lawful arrest, in preventing the escape

of a person lawfully in custody, in suppressing a riot or

insurrection, or in preventing a person from committing

a criminal act. The judicial sentence is intended solely

as a deterrent to future capital crimes.
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I. Minutes

Presiding:

Present

MINUTES

Minutes of the organizational meeting of the

Committee on Legislative Powers and Functions

of the Constitutional Convention of 1973

Held, pursuant to the call of the Chairman of

the Convention in accordance with the rules.

Independence Hall, Baton Rouge, La.

Tuesday, January 30, 1973, 4:30 P.M.

Absent

None

Without further business, the Committee adjourned at 5:00 P.M.

until such time as Chairman Blair schedules a meeting.

Dr. Emmett Asseff

Sen. Cecil Blair

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

P. David Ginn

Patrick Juneau

Rev. Louis Landrum

Rep. Edward LeBreton

Sen. K. D. Kilpatrick

Gary O'Neill

The Committee met for the purpose of electing committee officers

and organizing.

A motion was made that nominations for Chairman be opened.

Senator K. D. Kilpatrick nominated Senator Cecil Blair as

Chairman. A motion was made and carried that nominations be

closed. Senator Cecil Blair was made Chairman by acclamation.

Nominations for Vice-chairman were opened. Gary O'Neill

nominated Calvin Fayard as Vice-chairman. A motion was made and

carried that nominations be closed. Calvin Fayard was elected by

acclamation.

Nominations for Secretary were opened. Dr. Emmett Asseff,

P. David Ginn, and Giary O'Neill were nominated. On a secret

ballot, O'Neill polled six votes, Ginn three, and Asseff two.

O'Neill was elected Secretary.

Dr. Emmett Asseff, upon announcement of the vote of Secretary,

resigned from the Committee and left. After a brief discussion,

it was decided that Chairman Blair should discuss the resignation

with Dr. Asseff. All committee members agreed.

- The Committee then discussed which days of the week would be

most convenient for Committee members. After prolonged dis-

cussion, members decided to schedule meetings on Mondays and

Tuesdays or Thursdays and Fridays. It was agreed that no meetings

would be held on weekends if at all possible to avoid.

Sen. Cecil Blair, Chairman

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on March 1, 1973

State Capitol, Room 205, Baton Rouge, Louisiana

Friday, March 9, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions

Absent

Calvin Fayard

Present

Sen. Cecil Blair

Rep. Thomas Casey

Frank Fulco

P. David Ginn

Patrick Juneau

Sen. K. D. Kilpatrick

Louis Landrum

Rep. Edward LeBreton

Gary O'Neill

Chairman Cecil Blair called the meeting to order and

asked Secretary Gary O'Neill to call the roll. A quorum was

present. Mr. O'Neill read the minutes of the last meeting.

Mr. Juneau moved that the minutes be adopted as read. With

no objections, the motion carried.

Chairman Blair reported that Dr. Emmett Asseff has been

placed on the Committee on the Executive Department. He then

introduced J. Reginald Coco, Jr., senior research assistant,

and Connie McManus, secretary, members of the research staff

of the Convention. Wilson Chaney is the sergeant-at-arms

serving the Committee.
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Senator Blair read the agenda as set forth in the notice

and proceeded with the meeting. Dates for the next meeting

of the Committee were discussed with the Committee agreeing

to meet on March 23 and March 24. April 6 and April 7 were

mentioned as tentative dates for the following meeting.

Mr. Pulco suggested that the Committee meet at a later

hour on the first day of two-day meetings to accomodate

those delegates from out-of-town. A motion was made by

Mr. O'Neill to meet at 11:00 a.m. on March 23 and 9:00 a.m.

on March 24. There were no objections, the motion carried.

Mr. Juneau moved that the first day of the two-day

meetings be devoted to an orientation program to give the

public a chance to be heard. Senator Blair ammended that

to include that speakers be required to submit a written

report. There was much discussion on the subject, but no

action was taken by the Committee.

Mr. Coco talked briefly to the Committee pointing out

that the responsibility of the Committee as set forth by the

rules of the Convention is to consider the Legislative

Department, apportionment, qualifications, regular and

special sessions. He suggested that for discussion purposes

this can be divided into three headings. They are (1) composi-

tion, (2) power and limitations, and (3) functions and

procedures.

Chairman Blair introduced Bill Roberts, Secretary of

the Senate. Mr. Roberts spoke to the Committee on the mechanics

and limitations of the legislature. He suggested that the

Committee consider each section of the present Constitution

dealing with the Legislative Department and commented briefly

on each section dealing with the mechanics and limitations of

the legislature.

The Committee recessed for lunch at 12:15 p.m. to re-

convene at 1:30 p.m.

Senator Blair called the meeting to order at 1:30 p.m.

and introduced Mrs. Norma Duncan, Director of Research.

Mrs. Duncan gave each member of the Committee a copy of a

time table prepared by the staff as a guide for the Committee

and discussed the deadlines which must be met. She also felt

that the responsibilities of the Committee could be divided

into three categories, (1) organization-composition, (2)

powers-limitations, and (3) procedures-mechanics. Mrs.

Duncan talked to the Committee about material in the present

Constitution that might be considered statutory and how that

material should be disposed of.

Chairman Blair introduced David Poynter, Clerk of the

House, and Chief Clerk of the Convention. Mr. Poynter stated

that he will make himself available to the Committee. He

made the following general observations about the responsi-

bilities of the Committee:

1. The real restrictions on the legislature are

not in Articles III and IV, but the entire

Constitution.

2. Statutory and constitutional material must be

separated.

3. The Legislative Department must be a strong,

co-equal branch of the government.

Delegate Landrum made a motion to consider each section

of the present Constitution dealing with the legislative

branch of government and at the next meeting to place each

in one of the following categories:

1. Organization—Composition

2. Powers—Limitations

3. Procedures—Mechanics

There were no objections to the motion, the motion carried.

The notice of the Committee meeting stated that the

meeting would start at 10:00 a.m. on Saturday, however, the

Committee agreed to meet at 9:00 a.m.

Delegate O'Neill gave each member of the Committee a

copy of Initiative and Referendum in the United States , com-

piled for the Constitutional Convention of the State of

Louisiana 1973 by Citizens Initiative Committee, "the people's

lobby" , M. G. Anseman, Chairman.

Ann Cole, Common Cause of Louisiana, asked that the

Committee consider unicameralism.

The meeting was adjourned at 3:50 p.m.

17

J

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on March 1, 1973

State Capitol, Room 205, Baton Rouge, Louisiana

Saturday, March 10, 1973

[166]



Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions

Absent

Calvin Fayard

Present

Sen. Cecil Blair

Rep. Thomas Casey

Frank Fulco

P. David Ginn

Patrick Juneau

Sen. K. D. Kilpatrick

Louis Landrum

Rep. Edward LeBreton

Gary O'Neill

Chairman Blair called the meeting to order and asked Secretary

O'Neill to call the roll. A quorum was present.

The Committee considered each provision in the present

Constitution dealing with the legislature and placed each

in one of the three categories adopted by the Committee at

the last meeting. The following categorization was adopted

by the Committee: {see Appendix A)

The Committee asked Mrs. Duncan, Director of Research,

to discuss with the Coordinating Committee provisions which

should be taken up by other coirmittees.

Chairman Blair asked for comments on the categories as

to which one should be considered first. The majority of the

members felt that Category 1 should be the first one to be

considered.

The Committee decided to consider Category 1 at the next

meeting and asked for extensive research in the following

areas:

1. Unicameralism in Nebraska

2. Apportionment - Reapportionment - size, including
quorum

—-^ 3. Sessions - length, kind

4. Qualifications - age, residence

5. Conflict of Interest
a. Personal interest in bills
b. Dual office holding - legislators serving on

other boards

6. Lieutenant Governor as Presiding Officer of Senate

7. Legislative Review of Expenditures
a. Legislative auditor
b. Legislative fiscal officer - fiscal note

8. Continuance in Office of Blected Public Officials

9. Oath of Office - recent court decisions

constitutional and which are statutory and of those statutory

which ones should be retained.

Speakers for the next meeting were discussed and the

Committee agreed to invite Ed Stagg, Council for A Better

Louisiana; Ed Steimel, Public Affairs Research Council;

Representative Greg son; Senator Mouton; someone from Common

Cause and someone from the Citizens Conference on State Legis-

latures.

Mr. Landrum asked if the Committee should perhaps plan to

meet In other areas of the state. It was decided that since

the Composite Committee will be traveling throughout the state

in April, there was no need at this time for the Committee on

Legislative Powers and Functions to do so.

Senator DeBlieux spoke to the Committee and expressed his

views on the subject. He felt that the public should have a

chance to be heard and to help put the Constitution together.

Tom Schwertfeger, State Legislative Leaders Foundation,

spoke breifly to the Committee about the Foundation and its

purpose. He offered any information concerning comparisons

which their program can provide for the use of the Committee.

The Sometime Governments , a book by the Citizens Conference on

State Legislatures, is a study of the legislatures of each state.

He felt that this would be informative and possibly helpful

to the members and will try to secure a copy for each member

of the Committee.

David Soileau, Common Cause, thanked the Committee for the

invitation and told them that Blake Jones would speak to the

Committee about unicameralism and other interests of Common

Cause.

Delegate O'Neill moved that the meeting be adjourned.

With no objections, the motion carried. The meeting was

adjourned at 11:55 a.m.

Gary O'Neill, Secretary

APPENDIX A

Mr. Ginn asked for information on the cost of recent

constitutional conventions, including information about their

budgets. The Committee also asked Mrs. Duncan to make recomen-

dations of what sections in the present Constitution are

CATEGORY I

ARTICLE III

Legislative Department

Bicameral legislature
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2. House of representatives; representation; apportionment;
number

3. Senatorial districts; new parishes; number of senators
4. Senatorial districts; number of senators for each district
5. Bouse of representatives; number; apportionment
6. Reapportionment; restriction; new parishes
8. Annual sessions; general, budgetary and special sessions;

duration; bills and joint resolutions; vacancies
9. Qualifications; residence requirements; term

10. Judging qualifications, election, and returns; officers;
procedural rules; discipline

13. Privileges and immunities
14. Compensation and mileage
19. Quorum; adjournments from day to day; compulsory attendance
20. Adjournments; consent of other house
29. Personal interest in bill; disclosure; vote
30. Sale or trade of votes; purchase of supplies on bids;

contracts, personal interest, approval

ARTICLE V

Executive Department

Public funds; prohibited expenditure for sectarian, private,
charitable or benevolent purposes; state charities; religious
discrimination
Loan or pledge of public credit; relief of destitute; donation!
transfers of property; bonds; leasing of health institutions;
donation to U.S. for Veterans Hospital

12(a) Bonds; state indebtedness; Confederate veterans ' pensions;
reimbursement of general highway fund

12(b) State market commission; guaranteed loans; agricultural facilil
12(c) Commissioner of agriculture and immigration; guaranteed loans;

farm youth organizations
13. Release of obligation of state, parish or municipal corporatioi

taxes on confiscated property
15. Ex post facto laws; impairment of contracts; vested rights;

just compensation
16. Trusts; forced heirship; abolition prohibited; adopted childrei
17. Legislative approval of bond issuance and appropriation by th«

Board of Liquidation; procedure; nullity of issue for failure 1

observe
18. Legislation to enable compliance with federal laws and regu-

lations to secure federal aid in capital improvemnet projects.

12.

8. Lieutenant Governor; president of senate; vote; president
pro tempore

9. Lieutenant Governor; vacancy in office
11. Appointment of officers
14. Governor; execution of laws; extraordinary sessions of

Legislature; restriction on power to legislate; limitation
on time; proclamation and notice

ARTICLE VI

Administrative Officers and Boards

Department of Revenue; legislative auditor; state printing
board

ARTICLE XIX

General Provisions

Executive Department

1. Executive officers; consolidation of offices
2. Governor; Lieutenant Governor ; executive power; term; election
4. Commencement of term of Governor and Lieutenant Governor

12. Appointment of officers; recess appointments
18. Constitutional officers; elections; terms; vacancies; assistan
20. Salaries of constitutional officers; fees; expenses

ARTICLE VI

Administrative Officers and Boards

19.4 Board of highways; regulation and control of annual budget
22 . General highway fund
31. Greater Ouachita Port Commission

ARTICLE VII

Judiciary Department

1. Oath of office
4. State offices; ineligibility of federal officers or officers

of other states; dual office holding
6. Performance of duties until successor inducted

11. Fiscal officers; discharge prerequisite to other office;
suspension

12. Bribes; offering or receiving; disqualification from office
13. Bribes; self incrimination; immunity
15. Passes, franking privileges or discriminatory rates for

public officials; penalties; testimony

CATEGORY II

ARTICLE II

Distribution of Powers

3. Continuity of governmental operations upon enemy attack

ARTICLE III

Legislative Department

32. Merger or consolidation of similar executive and administrative
offices

33. Convict labor; public works; leases
34. Salaries of public officers; change
35. Suits against the state, its agencies or political subdivisions
36. Arbitration laws
37. Rights of way; roads of necessity; drainage
39. Code of Criminal Procedure
44. Milk manufacturers, pasteurizers and distributors; bond

Jurisdiction

17. Decisions of supreme court and courts of appeal , reporting
and publication; stenographers

Courts of Appeal

21. Circuit courts of appeal; domicile; number of judges, initial
terms

District Courts

34. Rearrangement of districts; change in number of judges

Juvenile Courts

52. Creation; judges; jurisdiction

Clerks

66. Establishment of office; election; powers and duties

Vacancies

69. Vacancies; appointments; special elections; notices

Criminal District Court for the Parish of Orleans

87. Change of provisions relating to criminal courts

The Juvenile Court

96 . Establishment; jurisdiction; appeals; procedure
J
judges

ARTICLE VIII

Suffrage and Elections

6. Disqualification from voting or holding office; employment
7. Voting; ballot; machines; viva voce; ratification of Acts 1940

ARTICLE IV

Limitations

1

.

Appropriations; quarterly accounting
1(a) Board of liquidation of the state debt

2. Public debt; alienation of public lands; reservation of mineral
rights; mineral leases

2(a) Board of liquidation of state debt; bonds; public works
3. Extra compensation; claims against state, parish or municipality;

unauthorized contracts
4. Local or special laws; prohibited subjects
5. Local or special laws; indirect enactment; repeal
6. Local or special laws; notice of intention; publication
7. Price of manual labor; wages, hours, and working conditions of

women

13.
18.

Office holders; residence requirements
Registrars of voters; board of directors

ARTICLE IX

Impeachment and Removal from Office

Impeachment; trial; effect of conviction; other prosecutions;
suspension
Removal on address by legislature
Removal by suit; officers subject; commencement of suit
Removal by suit; citation; appeals; effect; costs and attorney 1

fee
Recall
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ARTICLE X

Revenue and Taxation

1 a. State tax, levy or increase in rate; approval by two-thirds of

legislature
3. Rate of state taxation; limitation

11. Collection of taxes; tax sales; quieting tax titles; postponement

of taxes; loans to parishes

ARTICLE XII

Public Education

7. Colleges and universities; supervision; coordinating council

13. Public funds for private or sectarian schools; cooperative
regional education

ARTICLE XIII

Corporations and Corporate Rights

7. Perpetual franchises or privileges

ARTICLE XIV

Parochial and Municipal Affairs

2. Change of parish lines or removal of seat; election
15. Civil service system; state; cities

15.2 Financial security for surviving spouses and children of law

enforcement officers in certain cases
29. Zoning ordinances
30. Improvements by riparian owners in cities over 5,000 or within

port of New Orleans; expropriation; just compensation
30.2 Lake Charles Harbor and Terminal District; ratification;

Board of Commissioners; members, officers, agents and employees
40. Municipalities; charters and powers; home rule

ARTICLE XVI

1. Levee system; maintenance; board membership; fiscal affairs

6. Compensation for property used or destroyed; tax

ARTICLE XVII

Militia

3. Adjutant general

ARTICLE XIX

General Provisions

16. Prescription against state
25. Retirement systems; notice of intention to propose amendment

or change; publication
26. Special agencies of state; withdrawal of consent to suits
27. Governmental Ethics

7.
8.1
8.2
11.
15.
16.
17.
18.
21.
22.
23.
24.
25.

25.1

26.
27.
28.

1.
10.
11.

CATEGORY III

ARTICLE III

Legislative Department

Style of laws; enacting clause ,

Passage of bills and joint resolutions, limitations
Veto sessions
Disrespect, disorderly or contemptuous behavior of nonmember

Journals of proceedings
Statutes; single object; title; revision or codification
Revival or amendment of law
System or code of laws; adoption
yeas and nays; entry in journal
Revenue bills; origin; amendments
Rejected matters; resubmission; consent
Bills and codes; procedure for enactment
Amendments to bills; concurrence; conference
Tax measures; amendments; conference committee reports; vote

required
Signing of bills; delivery to Governor
Effective date of laws; publication
Clerical officers; contingent expense committee records, audit;

unexpended balances
Legislative bureau; membership; duties

ARTICLE IV

Limitations

Appropriation bills; form and contents
Appropriations; purpose and amount; contingencies
Appropriations; last five days of session; formalities;

extraordinary session

ARTICLE V

Executive Department

13. Reports to Governor; information and recommendations to

legislature
15. Signature of bills; veto; passage over veto; failure to act

16. Appropriation bills; veto of items
17. Acts not requiring Governor's signature; legislative

investigations

ARTICLE XIX

General Provisions

5. Suspension of laws; vote required for

ARTICLE XXI

Amendments to the Constitution

(a) Special elections
2. Laws effectuating amendments

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on March 14, 1973

State Capitol, Room 205, Baton Rouge, Louisiana

Friday, March 23, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions

Absent

Frank Fulco

Sen. K. D. Kilpatrick

Rep. Edward LeBreton

Present

Sen. Cecil Blair

Rep. Thomas Casey

Calvin Fayard

P. David Ginn

Patrick Juneau

Louis Landrum

Gary O'Neill

Chairman Blair called the meeting to order and asked Sec-

retary O'Neill to call the roll. With a quorum present, the

meeting proceeded. Senator Blair asked the members to examine

the minutes of the last two meetings. Mr. Juneau moved to

adopt the minutes with no changes. With no objections, the

motion carried.

Secretary O'Neill read the agenda as set forth in the

notice mailed by the Secretary of the Convention. Mr. Coco,

senior research assistant assigned to the committee, gave each

member a copy of The Sometime Governments , compliments of Tom

Schwertfeger, State Legislative Leaders Foundation, who spoke

to the committee at the last meeting.

Mary Day, League of Women Voters, was in the audience and

asked to be permitted to speak to the committee. She was sched-

uled to address the committee at 4:00 p.m.
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Senator Blair aet the dates for the next two-day meeting

to be April 6 and April 7. It was agreed to meet at 11:00 a.m.

on Friday, April 6 and at 9:00 a.m. on Saturday, April 7.

Mr. Coco told the members that the studies which were ready

covered sessions - length and kind, qualifications of members

and a report on the unicameral legislature of Nebraska.

Mrs. Duncan suggested that at the next meeting the committee

could consider unicameralism, size of legislature, then age and

qualifications of members. She indicated that if the committee

wished, the staff could prepare a study on size of legislature

and length of terms of legislators for the next day's discussion.

The committee asked her to do ao.

Mrs. Duncan mentioned that perhaps the committee would like

to invite other speakers to appear before the committee on

April 6. The committee agreed to schedule Mr. Ed Steimel, PAR.

Delegate Landrum asked Mrs. Duncan to check with the Lieutenant

Governor about speaking to the committee.

Rep. Casey moved that the members of the legislature be

advised of the method of consideration that is being given to

the legislative department, namely, the three categories that

the committee will consider under the legislative department

and that they be adviaed of the meeting dates and that the

committee would like to give them an opportunity to make their

recommendations, preferably in writing to the committee. With

no objections, the motion carried.

Delegate Juneau asked for additional information on stag-

gered terms. The committee recessed for lunch at 11:45 a.m.

to return at 1:30 p.m.

At 1:30 p.m.. Chairman Blair called the meeting to order

and introduced Rep. Vernon J. Gregson, Chairman, House Executive

Committee. Rep. Gregson addressed the committee and asked

Rep. Robert L. Freeman, Chairman, Constitution Subcommittee,

to elaborate on their joint report. Their written report is

attached hereto and made a part of these minutes as Appendix A.

The next speaker, Mr. Edward W. Stagg, Executive Director,

Council for A Better Louisiana, was introduced by Chairman Blair.

A letter from Mr. Stagg is attached as Appendix B which expresses

his views and the position of Council for A Better Louisiana

on several topics.

At 2:30 Mack Abraham, Delegate, District 35, spoke to the

committee and presented several proposals regarding the legis-

lative functions which he felt should be included in the new

constitution. His report is attached hereto and made a part of

these minutes as Appendix C.

Anne Cole, Common Cause of Louisiana, spoke to the committee

on positions taken by the organization. A statement of those

positions is attached as Appendix E.

Blake Jones, also of Common Cause of Louisiana, expressed

the views of the organization supporting unicameralism for the

state of Louisiana.

The last speaker scheduled to speak to the committee was

Mary Day, League of Women Voters of Louisiana. The statement

presented to the committee is attached hereto and made a part

of these minutes as Appendix F.

The meeting was adjourned at 5:00 p.m.

Vv -

Senator Cecil Blair, Chairman

Calvin Fayard, Vice Chairman

Chairman Blair introduced the next speaker. Senator Claude

B. Duval. Senator Duval's comments are attached hereto and

made a part of these minutes as Appendix D.

Appendix A

MEMORANDUM

March 23, 1973

TO: Committee on Legislative Powers and Functions of the Constitutional
Convention

FROM: Representative Vernon J. Gregson, Chairman, House Executive
Committee? Robert L. Freeman, Chairman, Constitution Subcommittee

RE: Recommendations for Constitutional Revision as It Affects the
Legislative Branch

I. Introduction - Summary of Work of House Executive Committee

The House Executive Committee, during the past year, has under-

taken a consideration of constitutional provisions concerning the legisla-

ture. This has been in conjunction with other related studies by the

committee of other areas of legislative improvement including House rules,

facilities for the House of Representatives and its committees and proper

and effective staffing of committees. The committee has kept constantly

in mind the concept that legislative improvement is a "package deal" in-

volving not only constitutional change but changes in these other areas as

well. The committee and its subcommittees have met three to four days

per month and much of this time has been devoted to consideration of Just

what provisions relative to the legislature should ideally be contained in

the constitution. I want to make very clear that at this time the committee

has not completed its final draft proposal. A subcommittee has examined

every constitutional provision concerning the legislature and made recom-

mendations to the Legislative Council staff assistant. The full committee

has considered that portion of the first draft, based on subcommittee

comment, which the staff assistant has been able to complete. The committee

has directed redrafts and new approaches to certain sections. We anticipate

completion oi a final draft for final committee consideration In about a

week and a half. Additional committee consideration and study will take

place at that time in hopes of arriving at a final proposal. Thus, I ask
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that you keep In mind that my remarks today reflect the thrust of committee

discussion and present status of recomaendat ions which a: this time reaain

subject to change.

II. Basic philosophy - The legislature as an Independent branch of

government with- power and authority cjrtaensurate with its responsi-

bility.

Let ae say it the outset that the committee has evolved what nay

be characterised as a basic philosophy with respect to constitutional

provisions concerning the legislature. Essentially, the committee believes

that constitutional revision In Louisiana revolves around the legislature

la that so many of the myriad provisions of the present document are

actually intended as restrictions on the legislature. Thus, any resl

constitutional revision involves a new concept of not only the constitution,

but of the legislature. The committee has concluded that the legislature

ust be given authority to legislate and at the saw tine these restrictions

on that authority Bust be removed.

Following this line of reasoning the committee has arrived at

this foundation concept: The legislature Bust be an Independent and co-equal

branch of government established for the purpose of the making of laws by

the elected representatives of the people. If the legislature is to perform

the law-making functions in the tripartite systea of govemaent, it must be

given suthorlty and tools to do so commensurate with its responsibility.

-2-

Broadenlng Its philosophy from this basis the committee has con-

cluded that this aust affect the constitution In two ways:

A. Provisions throughout the constitution concerning various

aspects of gove rnnent which rest .•-«.> -he c^rent of logls-

latlon In particular areas aust be removed; and,

B. Provisions of the constitution directly affecting the

legislature r.us t be such as to provide a flexible legis-

lative tinetable and the procedures and tools which will

facilitate, rather than hamper, the enactment of legis-

lation In response to needs in all areas of government.

Let ua explore each of these points in s bit aore detail:

A. Much of what is contained In the present constitution has bean

placed there as a restriction on the legislature's power to ensct laws rela-

tive to particular facets of govemaent. The local government provisions,

for example, arc full of restrictions on the content of legislation on

everything from drainage districts and recreation districts to levee districts

and hospital service districts, not to mention mosquito abatement districts.

These provisions instruct the legislature as to how it may legislate In

these areas

.

Perhaps even more restrictive are provisions of the constitution

which do not direct the legislature how It may legislate, but which sctually

legislate in the constitution. Such statutory provisions Include creation

of many govemaent entitles In the constitution requiring no statutory

Implement st ion.

If the legislature is to legislate and bear the responsibility

these restrictions oust be removed In order that the legislature may have

the authority to carry out its responsibility.

B. The primary concern of the House Executive Committee has been

the provisions concerning the legislative branch. It has been the total

-3-

concensus of the coaaittee that these provisions should be broad and should

provide a flexible timetable for legislative action, while granting the

legislature the tools and procedural mechanisms to Inform Itself to the

fullest extent prior to enactment of laws. In this regard the committee

has agreed that:

1) Provisions governing organizational natters, such as the

structure of sessions, should be broadly worded to allow

aaximum legislative flexibility In responding to governmental

needs that arise throughout the year and to permit careful

consideration and hearing of legislation prior to final passage.

2) Such procedural requirements as shall be determined to be

of such a basic and necessary part of legislative procedure

as to warrant Inclusion in the constitution should be clearly

and carefully worded so as to avoid questions of constitu-

tionality of legislation on procedural grounds.

3) Certain provisions regarding the legislature such as those

concerning composition, qualifications and privileges should

be Included in the constitution but couched in broad terms.

Given this background philosophy, I would like to review for you

specific recommendations which the committee is considering.

III. Specific recommendations being considered by the House Executive Committee

A. Sessions

The primary concern of the House Executive Committee in constitu-

tional revision as It affects the legislature has been the structure of

legislative sessions. The committee has considered several draft proposals

and has yet to finalize its recommendation. This is not to say that the

committee is not in agreement as to the organization and structure of

sessions; rather, the committee is at present debating the specific

language which the section should contain.

Let me first state generally what the committee feels this section

should contain and then permit me to outline the session structure the

Ittee envisions would be operative under such a section. At the present

time the committee Is considering a section on sessions which would be based

on Section 4.08 of the Model State Constitution which reads:

"The legislature shall be a continuous body during the

term for which members of the asseably are elected. The
legislature shall meet in regular sessions annually as

provided by law. It may be convened at other times by

the governor or, at the written request of a majority

of the members of each house, by the presiding officers
of both houses."

To this section would be added a specific provision authorizing the intro-

duction and consideration of bills by committee when the legislature Is

not In session.

Within such a general provision the committee envisions the

following session arrangement:

1) An organization session of the legislature, of no more

than ten days In length, would be held in each year following

the general election for members of the legislature. Such

a session would probably convene about thirty days following

the election. The purpose of the organization session would

be the judging of the qualifications, election and returns of

members of the legislature; the taking of the oath of office

by the members; the election of officers and appointment or

election of committee members; and the examination and tabu-

lation of the returns of the election of elected statewide

officials. The only legislation adopted at such a session

would be that for the expenses of the legislature.

2) In years other than election years, provision would be

made for Introduction of bills by, filing with the chief

clerical officer of either house, in advance of the session.

3) The legislature would meet In annual regular sessions

beginning In May of each year. There would be no constitu-

tional limit as to the length of these sessions. The committee

believes, however, that given pre-session consideration of

legislation and proper legislative staffing, that the regular

session would probably approximate the present length of

general sessions.
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4) Bills Introduced prior to the convening of the regular

session would be referred to committee as provided by the

rules of the two houses. The committees would thus be able

to consider and hold hearings on legislation prior to the

convening of the session itself.

5) The legislature would provide a means for recess and

reconvening should this be necessary at any time during

the year between sessions, though the legislature might

adjourn sine die at such time as It saw fit.

6) The legislature could thus provide for consideration

of bills vetoed by the governor. The governor would be

required to return vetoed bills with veto messages to

the house of origin whether or not the legislature is In

session.

7) Elected state officials would take office on the second

day of the organization session, thus permitting the governor

to prepare legislation for the regular session and to prepare

his own budget

.

In conjunction with this recommendation the committee will propose

to the legislature recommendations for permanent staffing of standing

committees and the elimination of interim committees as they are presently

structured. Standing committees, however, would be authorized to meet at

any time throughout the year for the purpose of study, investigation or

the consideration of legislation. Only with such a flexible session time-

table, the committee believes, can the legislature be an independent branch

of government, co-equal with the executive branch, and prepared to deal

with problems In all areas of government as they arise.

B. Procedure

In its consideration of constitutional requirements for the passage

of bills and other measures, the committee has concluded that the constitu-

tion should contain those procedural requirements which are found to be

necessary to assure and to facilitate proper consideration of legislation

6) The committee finds that a provision for the effective

date of acts sixty days after receipt by the governor would

be necessary if the unlimited session proposal is adopted.

Together with this requirement should be included a provision

that lavs shall be published and distributed prior to the

expiration of such sixty days.

The above is not an exhaustive list of such procedural requirements, merely

the more Important ones. It la only after considerable discussion that the

committee has determined to retain many of these provisions, first seeking

to determine whether they hamper the legislative process or, rather, serve

to Increase legislative effectiveness.

C. Apportionment

After examining several drafts of an apportionment provision and

after further consideration in conjunction with the Senate and Governmental

Affairs Committee, the committee has determined that an apportionment pro-

vision should require that the atate be divided into 39 Senate districts

and 105 House districts and that each district be composed of compact and

contigious territory. The apportionment provision should also contain a

requirement that the legislature be reapportioned after each decennial

federal census.

IV. Conclusion.

I have here tried to touch on only what the committee has considered to

be the more important aspects of constitutional provisions concerning the

legislature. The final recommendations of the committee will cove.- all

such provisions. The final report of the committee will be made available

to you at the earliest possible time.

by the legislature. The committee has been well aware that the constitution

la in fact the only vehicle for such procedural requirements if they are to

be binding. Statutory laws cannot provide the procedure whereby a law Is

enacted, since obviously each law, as it is enacted. Is the latest expression

of legislative will and would therefore take precedence over any such statu-

tory requirements. The rules of the two houses, though perhaps a more

proper place for procedural requirements, do not provide the same safeguard

as with the constitution, since they sre more easily changed.

For these reasons the committee has sought to determine those

procedural requirements which it believes should always be followed by the

legislature in the enactment of legislation. Permit ae to review a few of

the se req ul remen ts

:

1) The committee haa recommended retaining of the requirement

of the enacting clause for the purpose of identifying statutory

law ss distinguished from other items of legislation or resolu-

tions.

2) The committee recommends provisions requiring thst

ststutes be confined to one subject and have a title Indicative

of their objects and that amendments be germane.

3) The committee believes that a provision prohibiting revival

or amendment of law by reference should be Included in the

constitution.

4) After considerable discussion and examination of a draft

which eliminated such provision, the committee has determined

to retain a provision requiring that bills be read by title

on three separate days in each house. Members of the committee

believe that this procedure serves to keep members Informed of

the progress of legislation.

5) The committee feels that a provision requiring a record

vote on final passage of bills and joint resolutions is

necessary, as well as a requirement of majority vote for adoption.

w*

Appendix B

Uw>

WMviilCM FIDELITY NATIONAL BANK BUIl OlNG
O BOX 2*78 BATON ROUGE. LOUISIANA TOfl.'i

March 28, 1973

Senator Cecil R. Blair, Chairman

Committee on Legislative Powers

Lecompte, Louisiana 71346

Dear Senator Blair,

Please accept my thanks for the opportunity to appear before your

Committee on Legislative Powers and to file my comments with you.

The Council for A Better Louisiana (CABL) has previously taken

positions which I re-stated to the Committee. In addition, I offered some

personal comments based on some years of observation of and participation

In state government. These views are summarized below.

CABL has supported legislation to provide a stricter limitation on

dual office holding. We believe that there should be a clear separation

between the three branches of government tn their administration.

On several occasions, CABL has sponsored or supported legislation

to establish the present method of Issuing bonds. We believe the essential

element to be retained Is the authority of the legislature to issue general

obligation bonds since these will bear lower interest rates. The Committee

may wish to review procedures in other states for possible improvements.

CABL does not believe the present legislation should be weakened.
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In the past. CABL has supported legislation restricting use of tldelands

funds for debt retirement or capital purposes. Experience may dictate the need

for more flexibility In the matter of using funds for debt retirement. Considera-

tion might be given to establish a trust fund with the Interest earnings to be

used for capital purposes or debt retirement. It Is not wise to recall low

Interest bonds when higher debt costs may be Incurred for present capital needs.

Senator Cecil R. Blair -2- March 28. 1973

The above comments reflect positions taken by CABL. Comments offered

below are from personal experience anc do not constitute formal positions taken

by CABL.

Out of experience in service on the reapportionment commission of 1966.

I believe there should be vested in the Scrretaiy «d State, or in a commission
established in his office, the authority to reapportion the Legislature. This is

an Issue which is very divisive in the legislative operations. Reapportionment

should be automatic after each ten-year ccni-us.

Persons elected to vacancies In the Legislature should be allowed to

take office when elected.

Consideration should be given to having standing con.n.iuees of the

Legislature conduct interim committee work without establishing special Interim

committees

.

The constitution might provide that each bill be "considered" on three

separate days rather than having the present requirement to "read" the bills.

Where legislation requires more than a majority vote for initial passaee,

there should be a corresponding requirement lor upproval-of a conference

committee report on the subject.

Presiding officers should ae allowed to sii;n bills other than durinq an

open session of eacn chamber. A time limit might be stipulated in whieh to

sign a bill, but there shoulc not be a requirement to sign in open session.

It Is doubtful that the present requirement for legislators to disclose a

personal Interest ana excuse themselves iron; voting on legislation in such

situations does not seem workable.

Suits aqalnst the state require a mass of legislative work without good

reason. Either state Immunity from suits snoula Le repealed, cr all bills lot

such suits should be consolidated into oe.e omnibus hill.

Consideration should be given to the !<ir,';uaqe banning loans to private

corporations. There is need In be very cautious on this, but there should be.

even so. authority to make investments in hon.is and corpoiate storks by

retirement systems and perhaps by the treasurer. Any relaxation should be

carefully done, but we may be allowing retirement system ir'*cslrnents contrary

to the strict language of the constitution.

Senator Cecil R. Blair -3- March 28. 1973

Present prohibitions aoalnst appropriations to private organizations

should be maintained.

I appreciate the opportunity to offer these views. I will be glad to

discuss them with you If this Is needed.

Sincerely yours.

Edward W. Stagg

Executive Director

EWS:ld

Mack Abraham
1620 Legion Strroc
Lake Charles, I i. 70601

Appendix C

March <2, 1973

To: Committe- "!;? Legislative Power* and >* inctions

From: Hack Abraham, CC/73 Delegate, Distii-tt 35

During tho i-s'r .wo months I hnve si okei> with many in-
dividuals, grour.i, civic clubs, etc. ab<.ut . - work at the Consti-
tution Convencioi. Pur of all thj discu.;su.cn> has emerged a

feeling of the people chat the making of vhc j-i ?s shc-.'ld be in

the hands of the Let's! -ture, rather thai in t'.» Consttution, that
the LegislU'ii: needs to be more resijencibic .r-1 »«isuoi:sivc to
the people. hat there should be a -o: > distinct separation of

tho powers of the Legislative, };>:eeur ive, and Judicial Dcpart-
ments, and that tho Legislature . sspkc its responsibility and assert
its authcj-i'.y as. the representatives cc the peoolc. I li ve made
several ,-roposali rcri.-ding the Legislative functions, ;'Mch 1

felt sho-li be in;] ••do* i.-. the nc-r Constitute. . Among ".'n-so are:

1. Single r.orjber districts should bo r<?c ined, and
should ?pily to all elections.

2. The number ov Lcgi;?ators should ijo ":i::ed, (possibly
at 105 in thL louse, and 39 in the Senate). Tho
Legislature snould w*- reapportioned, cr redistricted
after every dccenniai _..nsus. Redistricting should
be done by a noutral party, possible the Supremo
Court. Due consideration must be given to setting
up districts with as compact a geograhical layout
as possible, and which do not cross parish lines
or divide up a parish any more than absolutely
necessary.

3. The Legislature should take office immediately after
the general election, probably on the first Monday in
December, but no later than January 1.

4. The Legislature should meet in general session every
six months for thirty day sessions, sometime either
in April or Hay, and in October or November. All
legislative matters will bo dealt with in those
sessions.

5. All bills must be filed thirty days in advance of
each session. (Provision may be made for filing
emergency bills during the first ten days by approval
of 2/3 of the Legislature, if this is deemed necessary.)

6. Committee meetings should bo hold during tho two
week period prior to the sessions.

7. Legislators should bo paid an annual s.Uary
commensurate to tho office, witli no nci_ diem

($12,000 or 515,000 possibly).

8. Tho Senate should elect its own Presiding
Officer, rather than the Lt. Governor presiding.

With the pro-filing of all bills, copies of the bills rfou.u

be mailed to all Legislators so that these may ba studied at

laObC. This gives tho Legislator an opportunity to study tho bil'.s

without the pressure oi committee meetings and Legislative scssic. s

being held at the sane time. It also affords the Legislator an

opportunity of speaking with his constituents, and the electors

i.n toportunity to speak with their Legislators. Everyone would

know in advance the matters to be dealt with in tho general .-ea-ioii.

By having the committee reetings in advance of the Legi-iScive

session more systematic, orderly hearings can be hold withe.

t

having -o squeeze the meetings in on a "catch-as-catch-can' baois

Thus, w .en the general session begins, the Legislature is .n a

position to spend full time on its deliberations.

By having sessi -r.s each six months, if work is not complete
in thirty days, it can be .- ->- rtn up again in six months inste?u

of waiting two yeits. Dv t—: same token, if an error is mad?,

or if a bill is d^iereivc, it can be corrected in six months.

In discontinuing per diem payments, the rfork t-io of the

committees could be distributed eauitably among the L. j< slaters,

so that interim committee meetings will not work a harusnip on some

while others do little.

By meeting each six months, there probably would be less

need for interim committee meetings, and the entire Legislature

would be over-seeing tho affairs of state rather than a few com

suttees.

By handling our Legislative affairs, in this manner, this

is about as close as one can come to a full time Legislature

without actually having one. Actually, this system has advan-

tages over a full time Legislature in that it puts the Legislator

back home most of tho year where he is in daily contact with his

constituents. Some lobbyists may say that this would bo a hard-

ship on them, but I see is as being easier, because the lobbying

would be done at hdae where the atmosphere would be better than

during the heat of a legislative session.

The response to these proposals from those I have spoken

with has been, without exception, very favorably received.

Please consider these proposals in your committee delib-

erations, and I would appreciate tho opportunity to appear before

your committee to discuss them. I realize we all have our own
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committee voik to do, tut we should not hesitate to present
proposals ka ot ter comirdttces.

Sincerely,

Mack Abraham

Appendix D

March 23, 1973

To: Chairman and Members of Legislative Committee of Constitutional Convention

From: Senator Claude B. Duval

Mr. Chairman and Members of the Committee:

Representative government is the cornerstone of our democratic system. It Is

epitomized by the legislative branch. If representative government - our democratic

system - is to be effective, then provision must be made in our constitution for a strong

and workable legislative branch. If you will accept this premise as your rule and guide,

and I urge you to do so, then the product of your labor will result in better government

for the people.

It has been generally conceded for many years that In Louisiana the legislative

branch has been weak, inefficient, and generally subservient to the executive branch.

There has ;>een disregard of the separation of powers doctrine as legislators have submittec

to appointment by the executive branch to committees, agencies, and boards in the

executive branch. Moreover, the acts of the legislature are subject to veto by the

executive without any realistic or reasonable method for the legislature to override such

veto.

Our present constitution unduly restricts the legislature and inhibits reasonable

legislative solutions to problems through amendment, revision or enactment of needed

laws. Constitutional "time restriction" for public hearing and deliberation by the legislate 1

results In the enactment of laws ill conceived and hastily considered. The legislature

legislates without the necessary facts and Information. All of this because our present

Constitution restricts and unduly limits the time for the legislature to reasonably and

adequately address Itself to an effective process of lawmaking.
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Approximately 35% of the state revenue is dedicated in our Constitution. Another

40% is dedicated by statute and the legislature has been reluctant to remove this dedication.

In my opinion, these dedications hamstring the legislature and prevent the allocation of

funds as needs and priorities change. While It may not be your direct function on this

committee, I nevertheless urge that you consider the removal of the constitutional dedication

of revenue

.

I fear that even the people do not realize that the restrictions placed upon the

legislature in our present Constitution prohibit thoughtful and informed action by the

legislature.

Then, too, there has existed a distrust of the legislature. I remember some 14

or 15 years ago, when I was President of the Louisiana Chamber of Commerce, many

business men would say that they distrusted the legislature. They would also say that

they would rather deal with Just one man, namely the Governor, than to have to deal with

144 legislators. I do not believe that such an approach is in the interest of the people

as a whole. I do believe the distrust of the legislature is engendered, in a large measure,

by the constitutional restrictions placed upon it by our present Constitution. We must

place our trust in the principle of representative government by including in our Constltutic

at the very least, the framework for a strong legislative branch. If this is taking a

chance - then It is a chance we must take If representative government is to be meaningful

I therefore urge you to sweep away the restrictions that hinder and hobble the

legislature. I urge you to give the legislative branch broad powers. Under our system,

the people, who retain the ultimate power, will then have a right to expect responsible and

effective action from their legislators, and, when it is not forthcoming, they may change

those legislators.
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While I believe in a strong legislative branch, conversely, I believe in a strong

executive branch. The executive should have the power to administer the affairs of

government. The check on a strong executive is a strong legislative.

Your committee on the executive branch Is considering changes that will consolida

agencies and strengthen the power of the executive to manage the affairs of government

within the laws and guidelines enacted by the legislature. They are considering a

cabinet type government - some top officials elected - others to be appointed by the

Governor. This will result In an even stronger executive than we now have. I am for it -

if at the same time we provide for a strong legislature. This would be the check - the

check and balance - one on the other. We cannot have one - we must have both.

I, therefore, recommend a revision of Article III so as

(1) to provide for the convening of the legislature the third Monday in March of

each year for a period of 15 days during which time legislation may be introduced and

committees may formulate agendas and plans for public hearings and even begin public

hearings;

(2) all legislation must be Introduced during this 15 day period except as herein-

after provided;

(3) thereafter, until the first Monday In May, committees of the legislature may

hold public hearings on the legislation Introduced;

(4) Beginning the first Monday in May, the legislature shall meet for a period

of 45 days for the purpose of acting on legislation;

(5) no bills shall be Introduced during this 45 day session unless It receives

a 2/3 vote for introduction;

(6) the legislature may by a 2/3 vote extend the 45 day session to 60 days, but

not for the year In which such extension Is adopted.
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The foregoing would allow for greater opportunity for the public to be heard on

legislation, greater time for public hearings, for information, for facts, for deliberation,

for amendments to be considered and allow a needed flexibility to the whole legislative

process.

(7) Ten days after the sine die adjournment of the legislature, a 5 day veto

session will automatically be held unless 48 hours prior thereto a majority of both houses

should indicate In writing that they do not wish a veto session.

(8) As an alternative I would recommend, at the very least, a revision of the

Constitution so as to provide for regular sessions each year for a period of 60 days.
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but not more than 120 days. The Legislature by law would fix the length of the sessions

within this range and would not be changed except by 2/3 vote of the members of each

house

.

I do not have a draft of the proposal suggested under Items (1) through (6), but

would be glad to prepare one If the Committee should desire. I do have copy of the

proposal mentioned In Item (7) relating to veto sessions and the proposal In Item (8)

above. They are attached for your consideration.

IS.2. Veto Sessions

Section 8.2. A. The legislature shall Beet In veto

session at the seat of government at tuelve o'clock noon

en the eleventh day following the sine die adjoumnent

of the nost recent session of the legislature for the

purpose of considering ell measures vetoed by the governor,

except when such day fall* on a Sunday, In which event the

session shall convene at noon on the Monday next following.

Ho such veto session shall exceed five days In length, and

any veto session may be adjourned sine die prior to the

end of the fifth day upon the vote of two-thirds of the

elected neabers of each house.

». The necessity for eny veto session nay be eliai-

neted and such session not held by written authoritatlon

or signed petition of * staple majority of the elected

esters of each house. Such written euthoriietlon or

petition must be delivered to the secretary of state at

least forty-eight hours before the time herein fixed for

the veto session to convene.

C. All reconsideration of vetoed measures shall be

In accordance with the provisions of Article V, Section

15 of this Constitution.

lutlons ; vacancies

Section 6. A. The legislature shall meet In regular

session at the scat of government et twelve o'clock noon

on the second Monday in May, 1973 end at twelve o'clock

noon on the second Monday in May of each year thereafter.

1. The length of the sessions thereof ehall be no less

then sixty days nor more than one hundred twenty days. The

legislature by law shall fix the length of the sessions end

once fixed by an act of the legislature, the length of ses-

sions of the legislature shall not again be changed except

by an act passed by the legislature by a record vote of

two-thirds of the members elected to each house.

C. The legislature by law shell fix the tine within

which new matter intended to have the effect of law may

be Introduced and once fixed by an act of the legislature,

the time within which new matter may be Introduced shall

not be extended except by e record vote of two-thirds of

the members elected to each house.

D. Notwithstanding any contrary provision of this

Constitution, and particularly the provisions of Section

1 of Article XXI thereof, no proposition for amending

the constitution shall be considered unless Introduced

in the legislature within the first thirty deye of its

session.

E. All regular sessions of the legislature shall

be general sessions.

T. Should a vacancy occur In either house, the

governor shall order an election to fill such vacancy

for the remainder of the term.
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The members of the League of Women Voters of Louisiana believe
that the Louisiana Legislature, to act responsibly and respon-
slvely to the citizens, should meet In yearly sessions unrestricted
as to subject matter.
With the vast and changing problems the state faces, there Is a
need for the legislature to meet annually. Many questions cannot
wait two years, and necessity requires consideration of diverse
subjects not limited to fiscal matters. Meetlnp- annually would
make the legislature a more Independent body, more effectively
responding to the complexity of governmental problems.

II. For the past 25 years the League of Women Voters has advocated
fair and equitable reapportionment. We believe that the right
to equal representation Is basic to a democratic form of govern-
ment and that the Constitution should contain a mandate to the
legislature to reapportion Itself after each federal census.
The Constitution should also outline an alternate method by
which reapportionment will be carried out should the legislature
fall to reapportion itself.

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the

Secretary of the Convention on March 14, 1973

State Capitol, Room 205, Baton Rouge, Louisiana

Saturday, March 24, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions

Absent

Frank Fulco

Sen. K. D. Kilpatrick

Present

Sen. Cecil Blair

Rep. Thomas Casey

Calvin Fayard

P. David Ginn

Patrick Juneau

Louis Landrum

Rep. Edward LeBreton

Gary O'Neill

Chairman Blair called the meeting to order and asked for

a roll call by the secretary, Gary O'Neill. With a quorum

present, the meeting proceeded.

The committee decided that the proceudre for considering

issues would be to try to agree on what the content should be

and then to put it in writing. The committee could then look

at the section, make any desired changes and forward it to

the Committee on Style and Drafting. When the proposals come

back from that committee, a final vote would be taken in

the Committee on Legislative Powers and Functions.

The first question to be answered by the committee is

what shall the legislative body of the state be called. After

a discussion of the definition of legislative power, the com-

mittee agreed to retain the wording of Article III, Section 1,

of the present constitution. Mrs. Duncan noted that to comply

with the rules adopted by the Committee on Style and Drafting,

the initial letter of "State" and "Legislature" should be lower

case. The committee asked her to make necessary changes now

and in the future so that the drafts would conform to rules

set forth by that committee.

The title of Section 1 was changed to read: Legislative

Power of state; vesting.

As the committee began its deliberations on the size of the

legislature, Mrs. Duncan pointed out that other states have

from fifty to four hundred members in the legislature. After

lengthy discussion, the majority of the members voted for a

provision that the number of members of the House of Represen-

tatives shall not exceed 111 and the number of members of the

Senate shall not exceed 41. Mr. Casey, Mr. Fayard, and

Mr. LeBreton went on record as opposed to it.

Delegate Juneau asked that reapportionment be put on the

agenda for the next meeting and asked the research staff to

provide additional information on it. There was some discus-

sion about scheduling speakers to appear before the committee

at the next meeting to discuss reapportionment. Senators

Mouton and Bauer were suggested as knowledgeable in this area.

The committee asked Mr. Juneau to put extra emphasis on re-

apportionment as chairman of public information.

The committee discussed the age and qualifications of

members. Mr. Casey suggested as residency requirements, two

years in the state and one year in the district. The large

majority of the members were in favor of the suggestion, with

only Delegate O'Neill opposed to it, his feeling being that this

was too long. These residency requirements must be met by the

time of the general election.

The age requirements were determined as follows: every

elector under this constitution who has reached the age of

eighteen shall be eligible to a seat in the House of Represent-

atives, and every elector who has reached the age of twenty-one

years shall be eligible to a seat in the Senate.

The committee discussed what constitutes a vacancy. Mrs.

Duncan was asked to prepare some alternate suggestions to pre-

sent to the committee on questions of domicile and residency as

affecting vacancies.

The term of office for legislators was determined to be

for four years. Staggered terms were discussed by the committee,

with all members against the proposal.

The committee asked for additional information on the

subject of reapportionment before the next meeting. Senator

Blair asked Mrs. Duncan to prepare the initial draft of the

decisions tentatively made by the committee.

The committee adopted the first clause of Article III,

Section 10, as it appears in the present constitution deleting
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the word "returns". Mrs. Duncan described the judging of

qualifications to the committee.

The committee briefly discussed filling of vacancies, but

took no action at that time, requesting a comparative study

on the filling of legislative vacancies.

The meeting was adjourned at 1:00 p.m.

J:

a.
Senator tecil Blair, Chairman

Calvin Fayard", Vice Chairman

' O'fl*

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on March 30, 1973

State Capitol, Room 205, Baton Rouge, Louisiana

Friday, April 6, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions

Present Absent

Sen. Cecil Blair None

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Sen. K. D. Kilpatrick

Louis Landrum

Rep. Edward LeBreton

Gary O'Neill

The meeting was called to order by Chairman Blair and

Secretary O'Neill called the roll, with a quorum present.

the meeting proceeded. After reading over the minutes of the

last two meetings, the committee adopted the minutes with no

changes.

Delegate O'Neill read the agenda as set forth in the

notice mailed by the Secretary of the Convention. Mrs. Duncan

told the committee that tentative dates approved for meetings

of the Committee on Legislative Powers and Functions by the

Coordinating Committee are April 20 and 21, May 4 and 5, and

May 18 and 19. The committee agreed to next meet on April

20 and 21.

There was much discussion concerning the time the com-

mittee should meet. Delegate Juneau moved to change the

time to 8:00 a.m. on the second day of two-day meetings.

With no objections, the motion carried.

The committee asked Mrs. Duncan to review the provisions

the Committee tentatively adopted at its last meeting. The

first one read:

Legislative power of state; vesting

The legislative power of the state shall be

vested in a legislature, which shall consist of a

Senate and a House of Representatives.

The committee made no changes in the tentative provision.

The second tentative provision reviewed by Mrs. Duncan

read as follows:

The number of members of the House of Representatives

shall be prescribed by law but shall not exceed one

hundred eleven.

The number of members of the Senate shall be

prescribed by law but shall not exceed forty-one.

Mrs. Duncan brought to the attention of the Committee

the request of the Coordinating Committee to determine the

following:

1. Those specific subjects or provisions which the

committee definitely plans to consider as part of

their responsibility;

2. Those specific or general subjects included within

the compilation of constitutional provisions pre-

pared for the committee which they do not plan to

consider as part of their responsibility; and

3. Those provisions of the present constitution con-

tained in their compilation which the committee

believes have not been specifically assigned

to any substantive committee.

After some discussion regarding the office of legisla-

tive auditor. Delegate Juneau moved that this Committee

go on record stating that it deems absolutely essential that

the Committee on Legislative Powers and Functions consider,

as part of its responsibility, provisions relating to the

legislative auditor. The motion was passed unanimously.

Mr. Ginn, after some discussion on the matter, moved

that this Committee retain the consideration of who should

preside over the Senate. There was no opposition; the

motion carried.

It became apparent that there would be many areas of

overlapping responsibility. Mr. Juneau moved to form sub-

committees composed of delegates from the two or more com-

mittees with overlapping responsibilities to consider these

areas. The motion was adopted unanimously.
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Six speakers were scheduled to speak to the Committee

in the afternoon, the first being Mr. John W. Patton,

Director of Operations, Citizens Conference on State Legisla-

tures. Mr. Patton" s statement is attached to and made a

part of these minutes as Appendix A.

Senator Carl Bauer was introduced by Chairman Blair

and spoke to the Committee on the subject of reapportionment.

He recommended strongly that the legislature should reappor-

tion itself. He cited the past experience of the legislature

as evidence that the legislature could and would reapportion

itself if given the opportunity.

Mr. Edward Steirael, Public Affairs Research Council of

Louisiana, Inc., presented the views and positions of that

group to the Committee. That written statement is attached

to and made a part of these minutes as Appendix B.

Senator Edgar Mouton spoke to the Committee in support

of the legislature reapportioning itself and various other

aspects of legislative powers and functions. He recommended

that local and municipal affairs be removed from the consti-

tution. He also advocated granting the legislature more time

Friday, April 6, 1973
Baton Rouge , Louisiana
by: JOHN W. PATTON

Director of Operations
Citizens Conference on State Legislatures

(This is the text of the statement concerning the legislative
article delivered to the Committee on Legislative Powers and
Functions of the Louisiana Constitutional Convention by John
W. Patton, Director of Operations, Citizens Conference on
State Legislatures. Mr. Patton' s testimony is specifically
directed to the needs of the present and proposed state con-
stitution of Louisiana, but his statement represents the
approach to legislaitve reform which is the general policy
of the Citizens Conference on State Legislatures. It is pre-
sented here for informational purposes.

(Prior to assuming his present position with the Citizens
Conference on State Legislatures in January of this year,
Mr. Patton served in the Wyoming Legislature for nearly 10
years, two terms as a Representative and two terms as a Senator.

(The Citizens Conference on State Legislatures is a national,
non-partisan, non-profit organization based in Kansas City,
Missouri. It was formed in 1965 as a response from the private
sector to requests for educational and services assistance to

modernization of the state legislatures.)

Published By:
THE CITIZENS CONFERENCE ON STATE LEGISLATURES

4722 Broadway
Kansas City, Missouri 64112

Mr. Chairman and Members of the Committee:

in which to deal with and effectively handle the affairs of

the state. Senator Mouton urged the Committee to consider

the concept of split sessions the first of which would be

utilized to introduce bills followed by a week or ten day

break for committee hearings and the second part of the

session to be spent in more serious consideration of bills.

Kenneth DeJean, Assistant Attorney General in charge of

the Baton Rouge office. Civil Division, stressed the fact

that the courts are viewing each state's reapportionment

efforts singly and that certain deviations allowed or allow-

able in other states might not be allowed in Louisiana's

case.

David Poynter reiterated most of the points covered by

prior speakers, stressing the fact that by strengthening the

legislature, it would be more responsive and responsible.

The meeting was adjourned at 5:15 p.m.

h%SJ^sk

I appreciate this opportunity to appear before you today

to discuss the crucial role of the legislature in the Louisiana

. State governmental system and the importance of strengthening

that- role through the efforts of the Constitutional Convention

now in progress and of which this committee is a part. It is

my genuine hope that I, and the Citizens Conference on State

Legislatures which I represent, can be of assistance to you in

building a legislative article as part of your basic instrument

of government, which will enable the Legislature to function

effectively as an equal partner in your system of state government,

and which will meet with acceptance both by the convention delegates

and the citizens of Louisiana to whom it will ultimately be

referred and whose well being it is intended to serve.

In sixteen years we will be celebrating the bicentennial of

the ratification of the United States Constitution. The significance

of your mission is like that of our founding fathers: to design

a system by which free people can govern themselves, facilitatinq

action when it is in the interests of the community, while prcserv-

inq the maximum degree of personal liberty* to the individual

citizen. It is not my intention to overawe you with this comparison.

Part of the genius of the founding fathers was that they avoided

nailing down details, preferring to trust implementation of basic

Appendix A

STATEMENT TO THE COMMITTEE ON LEGISLATIVE POWERS AND

FUNCTIONS OF THE LOUISIANA CONSTITUTIONAL CONVENTION OF 1973

values and goals to the intelligence and good will of other free

men. The Constitution guaranteed the expression of values and

goals and provided for their imolementation. But the document

itself invited change within the broad guidelines and it placed

this invitation in the hands of the people, (free elections,

initiative and referendum, etc. )

.
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That federal system that was ratified in 1789 has undergone

continuous development since then. It is a system of government

devised to diffuse authority not only among the three branches

but also — and most importantly — among separate and different

but cooperating l evel s of government.

The 50 states occupy the pivotal role in the federal system.

The 10th amendment to the Constitution of the United States

provides that, "The powers not delegated to the United States by

the constitution, nor prohibited by it to the States, are reserved

to the States respectively, or to the people." Thus, the capacity

of the states to meet is virtually unlimited. However, due to

many and varied factors, the states have not chosen, or they have

been prevented from exerting their full constitutional powers.

Most of the fifty states are capable of matching the scale

of many of our problems, and they are close enough to the source

of these problems to be aware of the regional and local variations

which shape them. Fffcctivo state government must possess the

to the role of the translator of politics through his need to

justify his actions to his constituents and to maintain reciprocity

with them. In essence, the legislature is the people in action.

It is a policy maker, an overseer, and a planner; truly, the

peoples' branch of the Government.

Properly executed, the activity of the legislature poses

the questions and choices concerning public policy, focuses the

attention of the public or important issues and determines the

answers to the question as to how public resources will be allocated.

Thus, the legislature is both a deliberative body and an arena for

the resolution of conflict. The quality of the legislature's

performance of these varied duties determines how well the state

government does its job of responding to the needs of the people

and maintaining the balance which is vital to the health of our

federal system.

How well have our state legislatures provided the capacity

for our state governments to competently and effectively occupy

their role in the federal system?

capacity to counterbalance the federal government and to operate

as a check against the overwhelming accumulation and centralization

of power at a single level. There is much evidence, as John E.

Bebout, the Program Director, Institute for Urban Studies, states

that the kind of good the American people will be getting out of

their government in the years ahead will depend more and more

heavily on the competence and performance of the states in what

has been variously called creative, new or partnership federalism.

"

The success of the states' participation in any form of

federalism is dependent, to a major degree, on the legislatures of

those states; for at the heart of state government is the state

legislature. How well the state government is equipped to meet

its responsibilities depends upon the legislature's capacity to

understand the needs of its constituents and its willingness to

provide for the solutions to those problems, ultimately, the

legislature »ust at least ratify, if not determine, the state's

policies through the enactment of authorizing legislation, and

the state's programs cannot go forward without the funding afforded

by legislative appropriation.

The legislature is often referred to as the "people's voice

in government", or in part "a mirror of the cross section of the

people." But the legislature is much more than this. Through

district representation and frceucnt exposure to the electorate,

-4-

and through casework, members of the legislature afford access

for the individual citizen into the process of state government.

in addition, the legislator performs the closest thing we have

When many of our states came into the Union, there was not

sufficient talent and ability to man the governmental enterprise

-5-

competently and efficiently. Government, in all but a few of the

oldest states, was weak and ineffective and no match for those

people who set the smallest private gain above the largest public

good in their hierarchy of priorities. Due to incompetence and

corruption, the states fell into irreversible debt and ultimate

bankruptcy. The citizens reacted with progressive reforms which

swept the country. State constitutions were rewritten and the

powers of state government were sharply restricted. In many states,

these restrictions curtailed the legislature's ability to meet,

compensate its members, incur debt, levy taxes or appropriate

funds. The theory was that the legislature had performed so badly,

its opportunity to perform at all would henceforth be severly

limited.

As a result of these events, state government fell into

another kind of decline -- that of inaction and unresponsiveness.

As our society changed and our problems arising out of the advance-

ment of industrialization, urbanization and population growth

intensified, we found that our local governmental institutions

were ill-equipped to respond. As we have seen in recent years,

when the legally constituted decision making instruments of

government fail to function adequately, the result is community

discord. Responsibility is abdicated and problems are referred

to other levels of government. In addition, the actions of state

government become irrelevant to the citizens and when attempts

are made to propose solutions to problems at the state ,nd local

[179]



-6-

level, they are frequently rejected by the voters. The problems

deepen, and the trend toward centralization accelerates. Federal

solutions prove unworkable, and the social fabric begins to tear.

If this condition persists, the public apathy regarding their

governmental institutions grows and soon becomes entrenched.

Such a situation warrants the remembrance of Montesquieu's

warning, that.

"The tyranny of a prince in an oligarchy
is not so dangerous to the public welfare
as the apathy of a citizen in a democracy.

What, then, are the aims of constitutional reform as it

applies to the legislative article?

The constitutional "reforms" of the late 19th century and

the progressive "reforms" of the first two decades of the twentieth

century show there are great hazards involved in the attempt to

change governmental institutions. Someone has said that today's

reforms are tomorrow's tyrannies. It is an interesting irony

that the seniority system in Conqress, which is widely regarded

today as the key source of congressional malfunction, was itself

the product of what was then called a "liberal" reform in the early

years of this century. The seniority system was installed in

Congress as the result of a rebellion on the part of progressives

against the enormous powers of Speakers Reed and Cannon who based

their control of the House of Representatives on the power to

appoint committee chairmen and committee members.

Throughout the United States considerable progress has been

made toward improving, strengthening, and modernizing state

legislatures. California, Florida and Hawaii are outstandir

examples, but many other states are moving rapidly in this

direction.

In our work with legislatures and civic groups throughout

the United States wo find that proposed changes in the way the

legislatures operate tend to fall into three categories:

Stage one concerns the removal of restrictions, usually

constitutional in nature. These restrictions may curtail the

frequency or length of the legislature's sessions, they may

restrict the pay of the members of the legislature, or they may

limit the subject matter on which the legislature may take action.

The removal of these restrictions does not, in and of itself,

constitute an improvement in the legislature. It simply paves

the way for further action.

The second stage of legislative improvement includes those

actions which arc taken to implement the opportunities afforded

by the removal of the restrictions. The organization of the

legislature's sessions, the amount and types of legislative staffing

employed and the kinds of facilities provided for members and

committees are among the considerations which apply to this stage.

The Citizens Conference on State Legislatures tends not

to recommend specific and detailed proposals as a means of achieving

reform, but rather we exert our efforts toward finding ways to

create a condition which will permit continuous reform as a given

state legislature responds to the changing times and their

requirements in a future day. Larry Margolis, the Executive

Director of the Citizens Conference, in testimony given before

the Legislative Committee of the Illinois Constitutional Convention

in February, 1970, spelled out three criteria against which wo

tend to evaluate proposed changes in the legislative system:

Will the proposed change bring greater visibility to the

legislature?

Will it strengthen the legislature's independence?

Will it provide a capacity within the system for its members

to exercise competence?

If these three tests are met by proposed changes, then the

changes, in our opinion, are worth making. If the legislature

is able to achieve a high degree of visibility, can reach independent

decisions, and has the capacity for competence, then the demands

of the citizens of the state will determine what that legislature

does.

The third stage of modernization is one which has barely

been explored by any legislature and is not easily defined. It

-9-

has to do with providing the means and creating the opportunities

for continuous, creative decision making on the part of the

legislature. This stage is represented by innovative means of

organizing public policy research in ways which have maximum

impact on decision making -- by equipping the legislature to

address problems which are five to ten years away from their

critical peak, and by programs which compel the federal government

to follow the state's lead, rather than the reverse.

There are a number of issues contained in the legislative

article of your constitution which have an important bearing on

the ability of the legislature to fulfill its role and discharge

its responsi-biliti.es effectively. I urge you to give considerati

to these issues and to weigh the pros and cons of each of them,

in order to determine what kind of legislature you want to see

Louisiana have for the purpose of dealing competently with the

problems of the 70's and beyond.

Over the past two decades there has been a concerted movement

from biennial sessions of the legislature to annual sessions. At
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the end of World War II, the legislatures of only four states met

in annual session. Today, the legislatures in thirty-nine states

meet annually. From our experience we agree with the arguments in

favor of annual sessions that the problems of the state are of

growing importance and immediacy, and require attention as they

arise; thus limits on time or subject matter should be deleted.

Wo furth'.-r agree fcttnt the legislature itself should determine how
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frequently and how long it needs to meet in order to conduct its

business and should be allowed to call itself into special session

and set or expand its agenda.

Compensation for the members ot the legislature ought to

reflect the high purpose and responsibility of the office. Salaries

should not be restricted by the constitution, but should be

annually based and paid in regular installments, rather than related

to the session. Most states are moving in this direction.

Although there has been a rapid increase in legislative

salaries throughout the country — they have more than doubled in

the last four years — they are still entirely too low. They

range from a low of $100 a year in New Hampshire to a high of

$19,200 a year in California. The average is around $7,000, but

that includes expense reimbursement in some of the states.

The least restricted way to handle the question of compensation

in the constitution is illustrated by the provision in the National

Municipal League's model legislative article. It states simply

that compensation and expense reimbursement for members of the

legislature shall be set by statute and the only restriction is

that one legislature may not increase its own salary. This is

accomplished by requiring that the increase take effect with the

beginning of the subsequent session.

it does contribute to our ability to attract able people to serve

in the legislature; the more we pay members of the legislature, the

broader the base of people who can afford to serve in the

legislature. The level of compensation also has a direct effect

on our ability to demand more exacting regulation of conflicts of

interest.

One means of raising the compensation of legislators is

through the establishment of a compensation commission. Recent

years have seen a movement toward establishing commissions on

compensation both for the legislature and for other public officials.

Some of these commissions are constitutionally created with the
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authority to establish salaries; others are created by statute

and act in an advisory capacity to the legislature. In the

latter case, the commission will make a recommendation, but

action by the legislature is required to make it effective. In

a few cases the commission makes its recommendation; and unless

the legislature takes action to suspend it within a certain

period of time, the recommendation becomes effective.

Practices for filling legislative vacancies vary widely

throughout the states. Some provide for gubernatorial appointment,

some for special election, some for appointment by an agency of

the political party represented by the departed member.

The Louisiana Constitution should provide for the calling

by the governor of a special election to fill vacancies promptly

or immediately. It could be left to the courts to decide, as a

matter of fact, what constitutes "immediate" or "prompt" action

and to the legislature to establish by statute the procedures for

such special elections — i.e., whether primaries, run-offs or

other special features are added.

-11-

Anong the arguments in favor of nigher compensation for

legislators are these: In our society we regard the services we

really value and extend recognition to them by the amount of

income we provide. The amount of time, attention and talent

devoted by the members of the legislature to public problems

will tend to reflect the compensation they are receiving for their

services. This does not ignore the fact that most members of the

legislature devote more time and attention to their public duties

than we pay for on a comparative basis, but over the long haul

there will be a positive correlation.

We submit it is a greater waste of tax money to underpay

able members than to overpay incompetent ones. Compensation has

a bearing, though not an exclusive one, on our ability to keep

able representatives and senators in the legislature. Over time.

This convention should further consider the elimination of

the present constitutional provision relating to debt limitation

on the following grounds: The debt limitation is an infringement

of the legislative authority; the appropriate level of debt is as

much a political decision as any other action taken by the

legislature; public resistance is a sufficient curb against the
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increase of debt; limitations cause mischief, as bonding

authorities are established to circumvent them which serves

only to incur higher interest costs. Furthermore, limits which

may be set constitutionally to deal with the situation at the

present time may not be appropriate for dealing with the problems

of "tomorrow."

These are the major policy issues whk:h confront this committee

as it addresses the provision of the legislative article of the
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Louisiana State Constitution. There are a number of comparative

smaller issues of importance which deserve your attention and of

which I urge your consideration, but at the present, I would like

to return to a subject which I touched on only briefly; namely,

the removal of limitations on the legislature and the importance

of an independent legislative branch. As John Bebout has pointed

out:

"For the most part, the overelaboration of checks
and balances, the built-in weaknesses in all branches
of government, and the proliferation of "thou shalt
nots" on the one hand and of essentially statutory
declarations of public policy in the guise of
constitutional provisions on the other stem from
disillusionment with representative institutions
and the desire either to prevent sin or to enforce
the good (as seen by those making the constitutions)."

Unfortunately, such is the case in Louisiana. But neither

Louisiana nor any other state can effectively function and

adequately represent the desires of it's constituents when placed

under such restrictions.

4) The provision regarding vacancies should be altered
to provide that such procedure be prescribed by
statutory law.

5) The provision relating to the behavior of non-members
and punishment by the Houses of the Legislature
thereof should be eliminated and the purpose of the
provision accomplished through appropriate statutes.

6) The Constitutional provisions regarding clerical
officers, contingent expense committee records,
audit; and unexpended balances should be deleted
and covered by statute or rule.

7) The conflict of interest provisions now contained in
the Constitution should properly be covered by
statute.

8) The provisions relating to the sale or trade of votes;
the purchase of supplies on bids; and contracts, should
again be covered statutorily and not by the Constitutio

9) The provision relative to the prohibition of the
establishment of educational or charitable institutions
should be deleted and made statutory.

10) Finally, the lengthy provisions relative to debt
limitations should be deleted.

The case for brevity and simplicity in state constitutions

is, basically, an argument for confidence in representative

democracy and for the healthy functioning of representative

government in a federal system. There is far more reason to

A constitution should embody the more basic and enduring

principles of government. Matters of less importance should be

left to the statutory discretion of the legislature so that

immediate problems can be handled flexibly within the broad

framework of the constitution. A healthy check and balance

system must rely on vigorous and independent branches of

government instead of checks within the branches themselves.

The endless lists of restrictions imposed on the legislatures

originally to prevent legislative abuses of power, have become

roadblocks to the effective functioning of that body. Hemmed in

by elaborate financial restrictions that make the enactment of

a sound budget difficult, the financial needs of the state cannot

adequately be met.

The present Louisiana Constitution embodies unnecessary

legislative restrictions and provisions which should properly be

contained in statutes. We believe that by the removal of such

restrictions and provisions, the legislature of Louisiana will

be better equipped to handle the problems pf a growing state in

the 1970'n and that the interests of the people of Louisiana will

be better served by such changes.

Thus , we recommend the following

:

1) The restrictions relating to the length of the
legislative sessions and the limitations imposed
on the agenda to be considered by the legislature
should be eliminated.

2) The provision on compensation and mileage of
legislators should be amended to allow that
legislative compensation, expenses, and reimbuse-
ment be set by statute.

3) The Constitution should provide for only the date
of the convening of the organizational session of
the legislature.
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have confidence that state government can now operate with

minimum restraints than to have assumed in 1215, that the

British parliamentary system might operate for centuries with-

out a written constitution; or, in 1789, that the United States

could maintain a viable democracy with a very short and very

general constitution.

The founding fathers, by the document they formulated,

embraced a faith and confidence in representative government.

One hundred and eighty-four years later, the State of Louisiana

and this Constitutional Convention is faced with a similar

choice. Wo believe that the time is right, that indeed, the times

demand, that Louisiana follow the example set by the founding

fathers and draft a constitution placing confidence in the

democratic institutions, and giving those institutions the tools

and means necessary to respond to the needs of the people of

Louisiana.

This Convention faces a difficult task and must make many

decisions which will be of major impact on the . future of this

State's governmental system. I appreciate this opportunity to

meet with you and to share with you such knowledge as the Citizens

Conference on State Legislatures and I have been able to gain

through our work with many legislatures throughout the United

States. In my opinion, there is no more, urgent task confronting
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citizens of the United States than that of helping their state

legislatures become truly effective instruments of public policy

decision making. I commend your efforts to achieve that

objective for the State of Louisiana.
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Appendix B

STATEMENT BEFORE COMMITTEE ON LEGISLATIVE
POWERS AND FUNCTIONS. CC73

by
Public Affairs Research Council of Louisiana. Inc.

April 6. 1973 -- 2:30 p.m.

As with prior presentations to other committees of the Constitu-

tional Convention, we do not propose the phrasing of the legislative article,

rather wc will suggest what we believe are the important substantive pro-

visions to be included in the Constitution. We believe there is consider-

ably more verbiage in the present Article III than is necessary, but

nevertheless wc shall refrain from attempting to spell out the exact

wording that should appear in any of the sections of that article. It is

more important now to concentrate on the subject matter that should

be covered in the Constitution.

Since one of the most important functions of a state constitution is

the creation and then the limiting of the legislature, the provisions on

the legislature's powers and functions must be more detailed than most.

This is true because of the doctrine of inherent powers of Uate legisla-

tures which holds that legislatures have the power to do whatever they

arc not prohibited from doing by the U. S. or state constitutions.

1. Bicameral Legislature

We- have seen no arguments that are convincing enough to warrant

changing this article in anyway.

2.. Representation- Apportionment' Number

We recommend that the Constitution provide for single -member
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districts and that the districts of each house be as nearly equal in repre-

sentation as possible. Each district should be compact and contiguous.

The legislature should be mandated to reapportion itself after each de-

cennial census.

Some states do provide that reapportionment to be carried out by

a commission in the event the legislature fails to reapportion itself.

Such commissions, however, are no less subject to political pressure

than are legislatures and would not necessarily guarantee a better re-

sult. Since the citizens have access to the courts regardless of who

draws the plan, that should be sufficient protection in the event the legis-

lature fails to reapportion itself satisfactorily.

As to size, both houses of the Louisiana Legislature approximate

the current median for all states. Many authorities seem to feel the

legislative bodies are getting too large. We see no overriding justifi-

cation for either increasing or decreasing the size of the legislature

and would, therefore, suggest that the maximum number of each house

be established at the present number.

3. Annual sessions; special sessions .

The legislature should adopt annual 60-day sessions, unlimited as

to subject matter. This should reduce gubernatorial influence on fisca'l

sessions and give the legislature the time it needs. This has been a

growing trend throughout the country, and most states now have general

annual sessions. The sessions should be limited to 60 days until it is

determined that the workload is too great to be handled in this time

period. We seriously doubt the public would concur with a proposal

that did not provide a 60-day limitation.

We should retain the procedure for allowing the legislature to

call itself into special session.

Limitations on special sessions, contained in several articles,

are generally sound and should be retained.

4. Qualification; Election; Term

House members should be qualified voters of any age, and Senate

members should be qualified voters and a minimum of 25 years of age.

We know of no good reason to recommend any change in the existing

requirement that a person be a resident of the state for five years and

of the district for two years.

We recommend '.ontinuation of a four-year term for house and

senate members.

The term of each member should begin about March 1 , assuming

the present election and legislative session dates.

5. Vacancies

The present provision for filling all legislative vacancies by elec-

tion should be retained.

6. Compensation

The constitution should provide that the legislature shall receive

an annual salary and vouchered expenses, but that any increase in the

amount thereof should not apply to the legislature which enacted the

change.

Although the detail should not be in the Constitution, the legislature

should get out of the practice of paying itself on a per diem basis, both

for sessions and committee assignments. This has resulted in some

legislators getting unusually large amounts while others get only small

sums depending entirely too much upon whether or not they are in the

favor of certain other elected officials. Not only is this unfair to mem-

bers of the legislature, but it reduces their independent and thus weak-

ens the legislative branch.

[183]



The proper remedy for this is an annual salary sufficiently large

to compensate legislators adequately. If they are not to be paid per

diems for committee meetings, more than likely committee responsibili-

ties will be more properly divided among legislators and fewer meet-

ings for meetings' sake will be held. The result could be an improve-

ment in the public attitude toward the legislature.

7. Qualifications; Officers; Organization; Discipline

We see no serious reasons why any change, need to be made in

the present provisions of having each house judge the qualifications of

Us members and to punish its members and nonmembers for disorderly

conduct. Each house should elect its own presiding officer by secret

ballot, and they should likewise select their clerical officers.

- 5 -

8. Legislative Immunity

Privilege from arrest during sessions and immunity from being

questioned about speeches made before the legislature is normally granted.

The traditional immunity from arrest while in session should be

retained.

9. Transaction of Business

Present provisions calling for the journal, the composition of

statutes, revision, codification, amendments, conflict of interest reve-

lation, quorum and attendance all seem to be the proper kinds of safe-

guards.

The traditional provision th»t revenue bills should originate in the

house should -be continued.

10. Committees

There is nothing presently in the Constitution about committees.

Nothing needs to be in the Constitution in view of the power of the legis-

lature to do anything it is not prohibited from cluing, but some states

do contain provisions on committees and committee hearings, particularly

that they be open to the public.

11. Passage of Bills

It is questionable that it is any longer necessary or desirable to

require the reading of bills on three different days. The sort of reading

bills receive mean nothing anyway. There is a move away from having

the bills read in full since legislators have printed copies anyway.
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Only one knowr illiterate has served in the legislature during the past

25 years, and, therefore, reading the bills aloud seems less significant

than it might once have been. Hills should, of course, be considered

on three separate days and proceed through the legislative process in

an orderly manner and be announced at each step along the way.

The same vote should be required on amendments and on ronfrrenec

committee reports as for final passage of the bills. As presently provided,

such votes should be recorded in the journal.

The functions of the legislative bureau should be continued as an

integral part of the legislative process, but there seems to be no good

reason why it needs to be in the Constitution.

12. Super Majoritie s

The requirement of two-thirds of the elected membership of both

houses to pass taxes should be continued as should the two-thirds require-

ment for the issuance of bonds, addressing persons out of office, impeach-

ing the governor, creating educational or charitable institutions, pass-

ing constitutional amendments, and a host of other unusually significant

decisions the legislature is called upon to make.

These provisions arc contained in several -articles of the Constitution.

Super majorities of two-thirds, three-fourths, or other varieties

are widely used throughout all levels of government in America. They

are used not only in legislative decision making, but they are used widely

in jury decision making.
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The super majority is normally used to assure that in grave matters,

a substantial concensus is reached, rather than half the people plus one.

Super majorities, thus, provide a semblance of stability.

Super majorities obviously, therefore, often serve as a protection

of minorities.

If the philosophy that one-third of the people can thwart decisions

by the remaining two-thirds by means of the two-thirds law, then how

much more iniquitous is the Bill of Rights, which is found as the first

article of all state constitutions, for in each case it gives precedence

to a minority of one over the total of all others in a series of important

matters.

Perhaps some of the two-thirds rules are bad. They should, in

fact, be reviewed from time to time to see if they are any longer useful.

Nevertheless we would offer as a guess that the people would not want

many of the super majorities changed. It should not be forgotten that the

super majorities were established by a simple majority of the people as a

restriction which they wanted to place in their constitution.

13. Executive Veto; Veto Sessions

The present right of the governor to veto bills within ten days after

receiving them from the legislature, and the right of the legislature to

override the executive veto with a two-thirds vote of both houses, should

be preserved. It may be desirable, however, to allow the governor a

longer time to sign bills after adjournment of the legislature, perhaps

as much as 15 days instead of the present 10. A majority of the states
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allow more than 10 days for the governor to sign or veto bills following

adjournment of the legislature. However, during the sessions, only (our

states allow more than 10 days.

The present provision for a veto session in Louisiana appears

adequate. The fact that it has not been used should not be construed
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as a criticism of the system since only a simple majority vote to recon-

sider one or more bills is all that is necessary to convene the session.

The legislature's general penchant to "go along with the governor"

seems to be the reason the session has not been used, rather than any

weakness in the system. Passage of laws or constitutional provisions

cannot be used as a substitute for legislative backbone.

14. Legislative Auditor

The present constitutional provisions for a legislative auditor to

be appointed by the legislature and to serve at the pleasure of the legis-

lature should be continued. The Constitution should specify that the

legislative auditor shall conduct post-audits as prescribed by law and

report to the legislature and also to make his reports available to the

governor and to the public.

The move toward placing post-audits under legislative control has

been particularly marked in the last 20 years as legislatures have worked

to become stronger and more dynamic bodies. Legislative auditors

having sole post-audit responsibility have increased to 25 today. In

addition eight states place the auditing responsibility in two officials.
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one of whom is the legislative auditor. Thus, 33 states have legislative

auditors with sole or coequal responsibility for post-audit. In only 13

states do elected auditors have sole post-audit responsibility.

Other functions of the legislative auditor to provide the legislature

with financial information should be continued.

\S. Miscellaneous Provisions

There are a number of other miscellaneous provisions in Article III

which, while not insignificant, are matters on which we have done no

particular research on which to base any recommendations.

ARTICLE IV. LIMITATIONS

Several provisions are contained in Article IV which deal with the

legislature; and there are. of course, many other sections of the Consti-

tution which deal primarily with other departments, agencies and subjects

but which also place certain limitations on the legislature. This presen-

tation today cannot be considered as a thorough effort at reviewing all

those provisions. Rather we have dealt primarily with Article III. and

to some extent we will cover some of the more significant provisions of

Article IV as follows:

1. Appropriation

We should retain essentially the present requirements for appropria-

tion of money and continue the two-year limit. The requirement for quarterly

reporting is no longer needed in the Constitution.

The provisions generally contained in section 9 and 10 relating to

the form of appropriation bills should generally be retained.
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2. Board of Liquidation

We question the need for placing the Board of Liquidation in the

Constitution, and we further question the need to continue the present

cumbersome method of obtaining legislative approval. It hasn't worked

anyway; the governor is and almost always has been in complete charge

of this fund; and if it does not violate the legislative power of appropria-

tion to remove it from the Constitution, then the Board of Liquidation

should be created in the statutes.

3. Debt

The present limitations on the manner and purposes for incurring

debt should be retained.

4. Local or Special Legislation

The several sections dealing with the authority of the legislature

to pass special and local laws should be consolidated and simplified.

The legislature should be prohibited from passing local or special acts

when general acts could be made applicable.

5. Claims Against the State

Unless there is some reason, of which wc are not aware, to include

a prohibition against paying such claims, we would suggest this provision

be transferred to the statutes and that instead of having to pass a law

each time a claim is authorized, this function be turned over to a claims

commission as has been done in many states.
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6. Fixing Price of Labor

This should be repealed since federal legislation has superseded it.

7. Limiting Use of Public Money for Public Purposes

Provisions should be continued in the Constitution prohibiting the

use of public money for churches, private, charitable, or benevolent

purposes or to persons. The same provision should cover the use of

public property.

8. Five-Day Provision on Appropriation Bill

There is no longer any need to require that appropriation bills be

on the governor's desk five days before adjournment of the session. This

made sense when the governor had five days to veto; now he has ten. and

it incompletely useless. Besides, we havea provision for a veto session.

By removing this five-day provikion. the legislature will gain five days in

which to consider money matters, and special sessions could be reduced

by five needless days.

COMMENT

The legislature of Louisiana has made significant improvements in

legislative procedures which have improved its operations and increased

Us stature and independence:
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--It now elects its principal officers by secret ballot.

--It has markedly improved organization and functioning of

committee system.

--It has improved its rules for operating the sessions so

that the procedure is more orderly.
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--Decorum has improved through restrictions on admittance

to the floor.

--Electronic equipment is used to keep track of the status of

bill..

--A fiscal note has been added.

--Senate rules even require written records of committee

proceedings.

All of these are proper steps in the direction of a proper functioning

legislature. But it is by no means enough. In fact, it is only a begin-

ning. If the legislature is to become truly independent of the executive,

then it must have an information system that will permit it to function in

an atmospehre of knowledge that is far superior to the present. No matter

how well educated, no matter how experienced, no matter how well

intentioned the members may be, they cannot function under present

conditions without making an unusual number of inadequate decisions.

One of the most critical needs is for the staffing on a full-time basis

of all key standing committees with competent research personnel. These

standing committees should then serve as the interim committees for any

subjects that may fall within their legislative purview. Most of this staff

perhaps should be housed in the Legislative Council.

The legislative auditor should be provided adequate staff so that he

can perform the function of program and performance audit. The legis-

lature needs not just an assurance that the financial transactions of the

executive branch and of local governments have been conducted without

misuse of public funds--which admittedly is most important- -but it also

needs to have a follow-up through the auditor to determine whether the

purposes it wished to have achieved through appropriations have in fact

been achieved, or whether the agencies simply functioned for a year

within the law and accomplished nothing. The legislative auditor should

probably house the research staff that would serve the financial committees

of the legislature, such as senate finance, house appropriations, and

joint legislative budget committee.

The legislature needs far more adequate facilities, especially for

committee hearings. Members also need legislative office space, perhaps

on a shared basis.

Legislators must have more time in which to make decisions. And

it is for this reason that we have recommended an extension to annual

60-day sessions.

The joint legislative budget committee should receive its authority

from the legislature and not the executive branch. It should be appointed

by the legislature and be made up from the membership of the house

appropriations and senate finance committees. It should not be appointed

by the governor, and, thus, tend to be beholden to him because of the

power and compensation provided each member by the governor. This

diminishes the power of the legislature and enhances the power of the

governor, and should be discontinued. The legislative budget committee

can serve a very useful function by becoming knowledgeable about the

executive budget and then in helping the legislature in making expenditure

decisions, but it must be freed of the governor. The legislature should

take no part in formulating the executive budget.

The legislature should also make greater use of electronic equip-

ment than it now does. Such equipment in other states has been extended

far beyond the uses to which it is put in Louisiana- -bill drafting, print-

ing, statutory retrieval and in compiling legislators voting records.

We further recommend the consent calendar be adopted in the

senate as it has been in the house; that committee meetings be open to the

public rather than leaving this to the discretion of the committee; that all

committee meetings follow a fixed schedule and post notification of time,

place, and agenda of meetings in advance; that pre-session drafting and

filing of bills be used more extensively; that all bills be printed prior to

public hearings; that proposed amendments to existing statutes be indicated

through such devices as underscoring, brackets or italics; that minutes

and recorded votes of committee meetings be published as a part of the

committees' reports that are submitted to the legislature; especially

that legislators be given more time to study lengthy, complex, or

controversial floor amendments to bills. On the last matter, a procedure

should be instituted whereby one-third of the legislators could hold a

bill over until the next legislative day for final passage.

Power of Governor

While the legislature has made improvements in recent years and

more seem destined to come, the imbalance of power between the legis-

lature and governor seems to continue with too much of an advantage on

the side of the governor.

The unu.ua. or inordinate pow.r in ,h. hand, of ,h. chief ex.cu.iv

In Loul.iana doe. not come from a grant of power to the governor to ,

». .«c„„ve branch. That ,. hi. purpose, and he ahou.d be ,.f« unfettered

»o do it. inord.nat. p„w. r ta ,he chief executive come, prim.ri.v from
d«r.e, delegation of .egi.l.tive power. ,0 ,h. governor or no„...er.ion

of power by the legislature including the following:
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1. Legislative acquiescence in gubernatorial meddling

in the selection of legislative officers and committees.

2.. Direct grants to the governor of the power to appoint

legislators in more than 50 cases to executive branch boards

and commissions.

3. Grant* by the legislature to the governor of the power

to increase the compensation of legislators through interim

committee appointments.

4. Unusually large appointive power in the hands of the

governor that results solely from the horrendous number of

agencies. The normal four appointments per agency when

multiplied by nearly 300 agencies adds up to a lot of patronage.

U reduced to 20 agencies, these 1, 200 appointments would reduce

to about 80. The ability of the governor to manage the state

would be greatly enhanced by such a move, but his ability to

influence the legislature with 80 appointments would be

drastically reduced from the present situation.

5. Failure to develop and execute a true long-range highway
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budget that minimises, or hopefully eliminates, what for

years and years has been the largest source of political patronage

available to governors to dangle before legislators who too

frequently swap legislative power and independence for a road

or bridge which the traffic count won't justify.

6. Failure to adopt a long-range capital budget for all other

state construction which produces the same compromises of

power between the branches.

7. Lack of independence of the legislature for the source of

most of its information. It is too dependent on the executive

branch agencies.

8. Perhaps the largest source of the governor's power is

our tradition and the tradition of the legislature in'looking to the

governor as king. The governor's power is not so much

established in law, certainly not in the constitution, as it is

in our traditions.

The legislature has been weak for generations. In recent years it

has recovered some of its lost strength, but it can never hope to be an

equal partner in running Louisiana state government until it asserts its

power, asserts its independence and stops running to the governor to find out

how he feels about every issue before it moves ahead. But it can never

do any of these things until it first has adequate staff, time, and facilities

to gain the knowledge it needs to understand tho problems it faces. And

more importantly, to find and understand the answers. Thomas Jefferson

•aid, "If a nation expects to be ignorant and free, in a state of civilisation,

it expects what never was and never will be."

- 17-

The same applies to the legislature or to any other group. Ignorance

and freedom are incompatible. Knowledge is the freeing agent.

f # f #

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on March 30, 1973

State Capitol, Room 205, Baton Rouge, Louisiana

Saturday, April 7, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions

Present Absent

Sen. Cecil Blair None

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Sen. K. D. Kilpatrick

Louis Landrum

Rep. Edward LeBreton

Gary O'Neill

Chairman Blair called the meeting to order and asked

the secretary to call the roll. The Committee/ in response

to the Coordinating Committee's request, reviewed those

provisions relative to the legislature which are contained

in the compilation and made a determination of those which

it would consider, those which it would not consider and

those which the Committee felt had not been assigned to any

specific committee. The Committee began its consideration

and determined that: (See Appendix A). The Committee

further determined which provisions to be considered by it

were obsolete. (See Appendix B)

.

The Committee asked the research staff to prepare a

study to show all provisions in the constitution which place

restrictions on the legislature.

There was much discussion concerning the next meeting

date of the Committee. Rep. LeBreton wished to go on record

as being opposed to meeting on Good Friday, April 20, 1973.

Senator Blair set the time for future meetings to be

9:00 a.m. on the first day of two-day meetings and 8:00 a.m.

on the second day.
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The Committee heard from staff personnel relative to the

filling of vacancies in the legislature. After some discus-

sion, Mr. Casey moved that the Committee tentatively adopt

a provision for the filling of legislative vacancies as

follows

:

Any vacancy occurring in either house of the

legislature shall be filled only by election, as

provided by law.

There were no objections. The motion carried.

Mr. Coco reported to the Committee on questions relating

to change of residency from one district to another and the

resulting loss or vacation of office. The staff also dis-

cussed various aspects of domicile and residence.

After lengthy discussion. Delegate Juneau moved that

the Committee tentatively adopt the following:

The seat of any member who may change his

domicile from the legislative district which he

represents shall thereby be vacated, any declara-

tion of a retention of domicile to the contrary

notwithstanding

.

The vote was six in favor of and three against. The motion

carried. Those opposing the motion were Ginn, Kilpatrick

and Landrum.

Mr. Casey moved that qualifications for office be

changed to read as follows:

No person shall be eligible to the legislature

unless at the time of his election he has been a

citizen of the state for two years and an actual

domiciliary of the legislative district from which

he may be elected for one year immediately preceding

his election.

The vote on the motion was seven for and two against. Those

voting against the motion were Kilpatrick and Landrum.

The Committee began its consideration of reapportionment

with the following motion being made by Delegate O'Neill:

Mr. O'Neill moved to direct the research staff to

come up with suggestions for alternatives. There were no

objections.

Mrs. Duncan suggested that if any member of the Committee

wished to submit alternative proposals for inclusion in the

memorandum, to please do so.

Mr. Casey recommended to provide that the legislature

would be required or mandated to adopt alternative methods

of reapportionment.

The Committee adjourned at 1:30 p.m.

/

Cecil Blair, Chairman

in Fayard, Vice Cnair
O'Neill , Secretary

Calvin
Gary

Appendix A

April 13, 1973

TO: Norma M. Duncan, Director of Research

FROM: Committee on Legislative Powers and Functions

In response to your memorandum dated March 28, 1973, the

committee has asked that the following reply be made.

The committee reviewed those provisions relative to the leg-

islature which were contained in their compilation and made a

determination of the following:

1) Those specific subjects or provisions which the committee
definitely plans to consider as part of their responsibility
(See attachment A)

.

2) Those specific or general subjects included within the
compilation of constitutional provisions prepared for the
committee which they do not plan to consider as part of
their responsibility (See attachment- B)

.

3) Those provisions of the present constitution contained
in their compilation which the committee believes have
not been specifically assigned to any substantive cor_nittee

are restricted to the provisions of Article XIII dealing
with corporations which the committee respectfully requests
be assigned to it by the Coordinating Committee.

4) Those provisions which the committee feels may well overlap
with the responsibilities of other committees and which

they believe should be coordinated with those other cornit-

tecs through the establishment of subcommittees composed
of delegates from the two or more substantive committees
with overlapping responsibilities (See attachment -C)

.

That at its first regular session after the population

of this state is reported to the president of the

United States for each decennial federal census, the

legislature shall apportion representation in both

houses of the legislature on the basis of the total

population as shown by such census.

There being no objections, the motion carried.

Mr. Juneau moved that the Committee vote on whether or

not an alternative provision shall be considered if the legis-

lature fails to reapportion itself.

The vot« was five in favor of the notion and four

against it. Voting in opposition were Casey, Fulco, Ginn

and Le Breton.

Article III

Attachment A

PROVISIONS THAT WILL BE CONSIDERED

Organization - Composition

Legislative Department

Bicameral legislature

House of representatives; representation; appor-
tionment; number

Senatorial districts; new parishes; number of
senators

Senatorial districts; number of senators for each
district

House of representatives; number; apportionment

Reapportionment; restriction; new parishes
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S 16 Appropriation bills; veto of items

S 17 Acts not requiring Governor's signature; legislativ
investigations

Article XIX - General Provisions

S 5 Suspension of laws; vote required for

Attachment D

PROVISIONS THAT WILL NOT DE CONSIDERED

Article III - Legislative Department

S 33 Convict labor; public works; leases

S 37 Rights of way; roads of necessity; drainage

S 39 Code of Criminal Procedure

Article IV - Limitations

S 11 Collection of taxes; tax sales; quieting tax titles;
postponement of taxes; loans to parishes

3(a) Board of liquidation of state debt; bonds; public
works

3 Extra compensation; claims against state, parish
or municipality; unauthorized contracts

4 Local or special laws; prohibited subjects (Except
for those paragraphs dealing with corporations)

5 Local or special laws; indirect enactment; repeal

7 Price of manual labor; wages, hours, and working
conditions of women

S 8 Public funds; prohibited expenditure for sectarian,
private, charitable or benevolent purposes; state
charities; religious discrimination

S 12 Loan or pledge of public credit; relief of destitute;
donations; transfers of property; bonds; leasing or
health institutions; donation to U.S. for Veterans
Hospital

S 12(a) Bonds; state indebtedness; Confederate veterans'
pensions; reimbursement of general highway fund

S 12(b) State market comission; guaranteed loans; agri-
cultual facilities

$ 12(c) Commissioner of agriculture and immigration; guar-
anteed loans; farm youth organizations

S 13 Release of obligation of state, parish or municipal
corporation; taxes on confiscated property

S 16 Trusts; force heirship; abolition prohibited; adopted
children

S 18 Legislation to enable compliance with federal laws
and regulations to secure federal aid in capital
improvement projects

Article V - Executive Department

S 18 Constitutional officers; elections; terms; vacancies;
assistants

S 20 Salaries of constitutional officers; fees; expenses

Article VI - Administrative Officers and Boards

f 19.4 Board of highways; regulation and control of annual
budget

S 22 General highway fund

S 26(1) Department of Revenue

S 31 Greater Ouachita Port Commission

Article VII - Judiciary Department

S 17 Decisions of supreme court and courts of appeal,
reporting and publication; stenographers

S 69 Vacancies; appointments; special elections; notices

Article VII - Suffrage and Elections.

S 6 Disqualification from voting or holding office;
employment

S 13 Office holders; residence requirements

S 18 Registrars of voters; board of directors

Article X - Revenue and Taxation

S 3 Rate of state taxation; limitation

Article XII - Public Education

S 13 Public funds for private or sectarian schools;
cooperative regional education

Article XIV - Parochial and Municipal Affairs

S 1 New parishes

2 Change of parish lines or removal of seat; election

3 Optional plans of parochial government

3(b) East Baton Rouge Parish; recreation and park commissicn

s
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D. The provisions of Article XIX dealing with bribes (Section

12) are repeated in substance in the statutes (R.S. 14:118 and 120)

E. The provisions of Article XIX dealing with the incnunity

granted to an individual who may be compelled to testify involving

bribery (Section 13) are repeated in substance in the statutes.

(R.S. 14:121)

F. The provisions of Article XIX dealing with appeals of

decisions involving governmental ethics (Section 27, paragraph

3C) are repeated in substance in the statutes. (R.S. 42:1121s)

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the Secretar'

of the Convention on April 12, 1973

State Capitol, Room 205

Baton Rouge, Louisiana

Friday, April 20, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee

Legislative Powers and Functions.

Present Absent

Sen. K. D. KilpatrickSen. Cecil Blair

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Louis Landrum

Rep. Edward LeBreton

Gary O'Neill

The meeting was called to order by Chairman Blair.

Secretary O'Neill called the roll and a quorum being estab-

lished, the meeting proceeded.

Secretary O'Neill read the agenda as set forth in the

notice mailed by the secretary of the convention. The

committee agreed that the next committee meetings would be

held on May 4 and May 5, 1973 as previously decided.

Mr. Coco discussed two alternative proposals the staff

had prepared in regard to reapportionment. Mr. O'Neill

moved to adopt alternative proposal number one, which is a

part of Staff Memorandum No. 9. The memorandum is attached

hereto and made a part of these minutes as Appendix A. After

some discussion, Mr. Juneau offered a substitute motion that

there be included in the new constitution an apportionment

provision based on the provision in the Florida Constitution,

but adding thereto necessary changes in the language to

make the provision conform to Louisiana's needs and require-

ments. Mr. Juneau requested that a tentative draft of the

provisions be prepared by the staff for further review thereof

??

by the committee on Saturday. There being no objections, the

motion was adopted.

Mrs. Duncan informed the committee that the lieutenant

governor could not be at the meeting as had been scheduled.

The committee requested that she ascertain if he could be

present at the Saturday meeting.

Mr. Coco presented the committee with a study, which

dealt with the lieutenant governor as presiding officer of

the Senate. After much discussion, the committee decided to

hold off discussion of the study and delay voting on pro-

posals concerning the lieutenant governor until it had heard

2

from someone in the Senate, preferably the lieutenant gov-

ernor. Mrs. Duncan returned and informed the committee that

the lieutenant governor would speak to the committee on the

following morning, Saturday, April 24, 1973 at 11:00 a.m.

The committee discussed problems facing candidates whose

districts are changed as a result of reapportionment. After

reviewing Staff Memorandum No. 7, which is attached hereto

and made a part of these minutes as Appendix B, Mr. Casey

suggested it would be more consistent with other previously

agreed upon proposals to use the word "domiciled" instead

of the word "resided." Mr. Ginn offered a motion to accept

alternative proposal number one with the change suggested

by Mr. Casey. There being no objections, the motion was

adopted. The proposal reads as follows:

At the first election, only, following the

reapportionment of the legislature, a person may

qualify for election from any district created in

whole or in part from the district existing prior

to the reapportionment, in which such person was

domiciled, if such person was domiciled in that

prior district for at least one year immediately

preceding his election.

Mr. Coco next presented to the committee for its review

a tentative proposal dealing with qualifications for member-

ship in the legislature. Mr. Fulco moved that the language

be changed to require that an individual be twenty-one years

of age at the time of qualifying in order to be eligible to

a seat in the House of Representatives. Mr. Fayard offered

a substitute motion to table Mr. Fulco 's motion. The sub-

stitute motion passed with six for and one against. Mr. Fulco

voted against the motion. Mr. Fayard offered an additional

motion that the committee pass consideration of all tentative

drafts until such time as the committee has the opportunity

to review each of the provisions that they are to consider.

Only then should they review the tentative proposals in an

orderly fashion at one time. There being no objections,

the motion was adopted.
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Following a lunch break, the committee began discussion

of questions dealing with the length and kind of legislative

sessions. Mr. O'Neill moved for adoption of the concept of

regular general annual sessions as opposed to fiscal and

general sessions. There being no objections, the motion

was adopted.

Mrs. Duncan read from the recommendations of the House

Executive Committee report on revision of the legislative

article, which was a part of the March 23, 1973 minutes.

Mr. Juneau offered a motion to endorse the concept expressed

by the House Executive Committee, that the legislature be a

continuous body, open-end sessions, and with detail to be

implemented by the legislature. With no objections, the

motion was adopted.

There was discussion as to the need of veto sessions in

light of the continuous body concept in the plan of the

House Executive Committee. Mrs. Duncan pointed out that

there would be a need for provisions for a veto session in

cases where the legislature had adjourned sine die. Mr. Casey

offered a motion to provide for the overriding of the gover-

nor's veto, with the vote to override to be the same vote

as that required for final passage of the bill. Mr. Juneau

offered a substitute motion to make it necessary to have a

two-thirds majority vote of the elected members to override

a veto. Mr. Casey had no objection to adding the two-thirds

majority rule. With no objections, the motion was adopted.

There was discussion on Article III/ Section 10 of the

present constitution, dealing with the judging of the quali-

fications and elections of legislators and certain other

officials. Debate centered on the provision giving the

legislature the right to expel a member. Mr. Juneau pointed

out that the two-thirds majority rule protected the members.

Mr. Juneau moved adoption of the provision contained in the

present Section 10, excluding the word "returns," and holding

consideration of the provision of the presiding officer of

the Senate until after the lieutenant governor spoke to the

l ii— 1 1 1 1 i With no objections, the motion carried and reads

as follows:

Each house shall be the judge of the qualifi-

cations and elections of its own members, determine

the rules of its procedure not inconsistent with

the provisions of this constitution, and may punish

its members for disorderly conduct and contempt,

and, with the concurrence of two-thirds of all its

members elected, may expel a member.

Mr. Ginn offered a motion to adopt Article III, Section

13 as it is. Mr. Pulco offered a substitute motion to

include committee meetings in the provisions of Section 13.

With no objections, Mr. Fulco's substitute motion passed

and reads as follows:

The members of the legislature shall in all

cases, except treason, felony, or breach of the

peace, be privileged from arrest during their

attendance at the committee meetings and sessions

of their respective houses, and in going to and

returning from the same; and for any speech or

debate in either house they shall not be ques-

tioned in any other place.

Mr. Fayard asked the staff to look into the phrase "breach

of peace," and Mr. O'Neill asked the staff to check on

immunity for convention delegates.

Mr. Juneau moved to delete Article III, Section 14,

dealing with compensation and mileage from the constitution.

With no objections, the motion was adopted.

Debate on Article III, Section 19 centered on the ques-

tion of the kind of majority needed to create a quorum. Mr.

Fayard moved to adopt Section 19, with the addition that a

quorum consist of a majority of elected members. With no

objections, the motion carried and reads as follows

i

Not less than a majority of the elected

members of each house of the legislature shall

form a quorum to transact business, but a smaller

6

number may adjourn from day to day and shall

have power to compel the attendance of absent

members

.

Mr. Fulco offered a motion to delete Article III,

Section 29 from the constitution. Mr. Jay Hakes, a member

of Common Cause, stated that they felt that disclosure was

the most important part of the section, and that a provision

for disclosure need not include the loss of voting privileges.

Mr. Casey suggested setting up a code of ethics or some kind

of code of conduct. Mr. Fulco felt that this section makes

liars out of legislators and is an unnecessary section, but

withdrew his motion. Mr. LeBreton then moved that the commit-

tee invite Common Cause to submit a written recommendation

to the committee. He also asked the staff to do the same.

With no objections, the motion passed. The committee asked

that the staff include in its study Article III, Sections

29 and 30, Article XIX, Sections 12, 13, and 15, and any other

provisions on the same subject. The committee will review

these after the staff makes its recommendation.

The committee decided to review Article V, Sections 8,

9, and 11 after the lieutenant governor speaks on Saturday.

The committee discussed the possibility of deleting the

word "extraordinary" from Article V, Section 14. After some

discussion, Mrs. Duncan read from the provisions of the

Montana Constitution dealing with extraordinary sessions.

Mr. Juneau moved that Article V, Section 14 be so written as

to be consistent with the sessions provision previously adopted

and along the lines of the Montana Constitution. With
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no objections, the motion was adopted.

In relation to Article VI, Section 26, it was decided

to invite Mr. Joe Burris, the legislative auditor, to speak

to the committee on Saturday. Mr. Fayard offered a motion

to draft a provision in accordance with the Model State

Constitution , Section 4.17, but to provide that the auditor be

a legislative auditor. The committee delayed action on the

motion until Mr. Burris speaks to the committee on Saturday.

Article XIX, Section 11, concerning the eligibility

of a person entrusted with public money to be a legislator,

was discussed briefly. Mr. LeBreton moved that this section

be deleted completely from the constitution, since basically

the same provision is contained in the statutes. With no

objections, the motion was adopted.

The committee began discussing Category II of the com-

pilation. Article II, Section 3, dealing with continuity of

government during emergencies, was discussed. Mrs. Duncan

read provisions from the proposed Arkansas Constitution. Mr.

Casey moved that consideration be given to a provision

similar to the proposed Arkansas provision, but with the

provision that it be for a temporary period and only until

the normal processes of government can be established under

the constitution and laws of the state. With no objections,

the motion was adopted.

Chairman Blair adjourned the meeting at 5:00 p. m. , to

reconvenue Saturday, April 21, 1973 at 8:00 a.m.

u
M-cil Blair/ Chairrta/p

O/Neill, Secretary

APPENDIX A

CC/73 Research Staff

Committee on Legislative Powers
and Functions

April 19, 1973

Staff Memorandum No. 9

RE: Alternative proposals on reapportionment

This study will present various alternative proposals relating

to apportionment. It will basically consist of proposals offering

various alternative methods for reapportioning the legislature in

the event the legislature fails to exercise its responsibility

to reapportion itself.

SUGGESTED ALTERNATIVE PROPOSALS

1. S . Legislative reapportionment

Section . If no reapportionment plan becomes effective

by , a Board of Apportionment shall be •

constituted not later than . This board shall

consist of the governor, who shall be chairman, the attorney

general, the secretary of state, and two persons not members

of the legislature, one named by the speaker of the House of

Representatives and one by the president of the Senate. The

Board of Apportionment shall apportion representation in both

houses of the legislature on the basis of total population as

shown by the census.

Not later than , the board shall file

with the speaker of the House of Representatives and the

president of the Senate a reapportionment plan approved by

at least three members.

An approved reapportionment plan filed with the speeker

of the House of Representatives and the president of the

Senate shall be presumed valid, shall be signed by the speaker

of the House of Representatives and the president of the

Senate and shall be forwarded to the secretary of state for

publication and promulgation.

Following such publication and promulgation the reappor-

tionment plan shall have the force and effect of law.

Comment : This proposal provides for a board to be

established in the event the legislature does

not reapportion itself by a stipulated time

following the decennial census. This board

is under a mandatory duty to reapportion the

legislature.

S - Legislative reapportionment

Section . If no reapportionment plan becomes effective

• the legislature shall be reapportioned asby

provided by law.

Comment : This proposal provides that in the event the

legislature fails to reapportion itself, it

•hall be reapportioned in a manner that the

legislature itself has chosen.

CC/73 Research Staff

Committee on Legislative
Powers and Functions

April 5, 1973

Staff Memorandum No. 7

RE: Problems facing candidates whose districts have been changed
following reapportionment

One of the problems created by periodic reapportionment is

the problem facing both incumbents and others as a result of their

district boundaries being changed. This has become a significant

problem especially since the Reynolds v. Sims "one-man, one-vote"

decisions. Compliance with the equal population standard some-

times results in a prospective candidate finding that because his
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former district gained or lost population he might be districted

in an area in which he cannot run. This might be so because he

had recently moved, and although he had moved within the boundaries

of his former district, his new home and his former home after

redistricting are in different districts.

One of the solutions is to allow persons, for the first

election after reapportionment, to run in any district composed

in whole or part from the district existing prior to redistricting.

Another solution is to waive the period of residency for that

first election. Another might be to allow an individual to run

in either his present district or the present district in which

he formerly lived.

SUGGESTED ALTERNATIVE PROPOSALS

1. S . Eligibility to hold office

Section . At the first election only following the

reapportionment of the legislature, a person may qualify for

election from any district created in whole or in part from

the district existing prior to the reapportionment, in which

such person resided, if such person resided in that prior

district for one year immediately preceding his election.

Comment : There is no presently existing provision

in the constitution. This language is

essentially the language proposed by both

the Constitutional Revision Commission and

the House Executive Committee.

2. S • Eligibility to hold office

Section . In the general election following legisla-

tive reapportionment, a candidate for the legislature may be

elected from any district which contains a part of the district

in which he resided at the time of the reapportionment.

Comment : See above, except based on Illinois provision.

3. S . Eligibility to hold office

Section . In the general election following a legisla-

ture reapportionment, a candidate for the legislature may be

elected from either the district in which he is presently

residing or that district from which he may have moved within

* year immediately proceding such general election.

Comment : See above; this proposal takes care of the

individual who has moved his residence within

a year preceding the general election for

legislators but does not provide for the individual

who has not moved but who is cut off from an area

in his former district where his vote, drawing

power or constituency intersts lie.

3

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on April 12, 1973

State Capitol, Room 205

Baton Rouge, ^Louisiana

Saturday, April 21, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions.

Present Absent

Sen. K. D. KilpatrickSen. Cecil Blair

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Louis Landrum

Rep. Edward LeBreton

Gary O'Neill

The meeting was called to order by Chairman Blair.

Secretary O'Neill called the roll and a quorum being established,

the meeting proceeded. Chairman Blair introduced Mr. Joe

Burris, legislative auditor. Mr. Burris presented a report

on the post-auditing functions of the legislative auditor

which he had prepared previously for the Committee on the

Executive Department, and a draft of a proposed constitutional

provision. His written report is attached hereto and made

a part of these minutes as Appendix A.

Chairman Blair asked the committee members to read over

the minutes of the April 6 and April 7, 1973 meetings. Upon

a motion by Mr. LeBreton, the minutes were approved.

After some discussion regarding the office of legisla-

tive auditor, Mr. Juneau moved that the committee accept a

proposal based on the draft given to the committee by Mr.

Burris. As a substitute motion, Mr. Casey moved that the

proposal include language to require that the legislative

auditor be elected by the legislature "as provided by law."

Mr. Juneau had no objection to this amendment. There being

no objections, the motion carried and reads as follows:

The legislature shall provide for a legis-

lative auditor. The election, removal, and filling

of vacancies in the office of legislative auditor

shall be as provided by law.

The legislative auditor shall be responsible

solely to the legislature, shall serve as fiscal

adviser to the legislature, and shall perform such

duties and functions relating to the auditing of

state and local governments as shall be provided

by law.
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Mr. Coco presented the committee with a draft on

reapportionment based on the Florida plan which Mrs. Duncan

had read to the committee the previous day. Mr. LeBreton

commented that the staff had done a good job in writing the

draft. Chairman Blair recommended that the words "no later

than the second year" be substituted for the words "in the

second year." Mr. O'Neill moved that the committee adopt

the draft with the alterations recommended by Chairman Blair.

Rev. Landrum made a substitute motion that the research

staff be directed to insert in the draft the single member

district concept. The vote on Rev. Landrum* s motion was

seven against and one for. Rev. Landrum voted for the motion.

The motion failed to pass. Mr. Juneau then called for a vote

on Mr. O'Neill's motion to adopt the following:

(a) Legislative reapportionment. The legis-

lature, at a regular session held not later than

the second year after the population of this state

is reported to the president of the United States

for each decennial federal census, shall apportion

the representation in each house of the legislature

on the basis of the total state population as

shown by the census. Representation in each house

shall be equal and uniform. If that session is

adjourned without adoption of such a concurrent

resolution, the governor by proclamation shall

convene the legislature within thirty days in a

3

special apportionment session which shall not

exceed thirty consecutive days, during which no

other business shall be transacted, and it shall

be the mandatory duty of the legislature to adopt

a concurrent resolution of apportionment.

(b) Failure of legislature to apportion;

judicial reapportionment. If a special apportion-

ment session of the legislature is finally adjourned

without adopting a concurrent resolution of appor-

tionment, the attorney general, within five days

after such final adjournment, shall petition the

state supreme court to make the apportionment. No

later, than the sixtieth day after the filing of

the petition, the supreme court shall file with the

secretary of state an order making the apportion-

ment.

(c) Judicial review of apportionment. Within

fifteen days after the adoption of the concurrent

resolution of apportionment, the attorney general

shall petition the state supreme court for a

declaratory judgment determining the validity of

the apportionment. The supreme court, in accord-

ance with its rules, shall permit adversary inter-

ests to present their views and, within thirty

days after the date on which the petition was

filed, shall enter its judgment.

(d) Effect of judgment in apportionment;

extraordinary apportionment session. A judgment

of the state supreme court determining the appor-

tionment to be valid shall be binding upon all

citizens of the state. Should the supreme court

determine that the apportionment made by the

legislature is invalid, the governor by procla-

mation shall reconvene the legislature within

five days thereafter in extraordinary apportion-

ment session for not to exceed fifteen days, during

which the legislature shall adopt a concurrent

resolution of apportionment conforming to the

judgment of the supreme court.

(e) Extraordinary apportionment session;

review of apportionment. Within fifteen days after

adjournment of an extraordinary apportionment

session, the attorney general shall file a petition

in the state supreme court setting forth the

apportionment resolution adopted by the legislature

or, if none has been adopted, reporting that fact

to the court. Consideration of the validity of a

concurrent resolution of apportionment shall be

had as hereinabove provided for in cases of a

concurrent resolution adopted at a regular or

special apportionment session.

(f) Judicial reapportionment. If an extra-

ordinary apportionment session fails to adopt a

resolution of apportionment or if the supreme

court determines that the apportionment made is

invalid, the court, not later than sixty days

after the date on which the petition of the attorney

general is received, shall file with the secre-

tary of state an order making the apportionment.

The motion carried, with seven for and one against it. The

Rev. Landrum voted against the motion.

Chairman Blair introduced the Honorable James Fitzmorris,

lieutenant governor. The lieutenant governor thanked the

committee for inviting him to speak to the committee. He

expressed his views in regard to the lieutenant governor's

role as presiding officer of the Senate. Governor Fitzmorris

felt that the role of the lieutenant governor as the pre-

siding officer of the Senate is a very important one. He

pointed out the following:

1. The lieutenant governor can serve in the position
objectively by not being personally involved as
a member.

2. The lieutenant governor is in a position to see the
problems that exist around the state.

3. The lieutenant governor can conduct the business
of a presiding officer without letting his per-
sonal feelings interfere.
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4. The lieutenant governor is in a position to carry
out the responsibilities and duties of the Senate
that must be carried out on a twelve month basis.

Governor Fitzmorris stated that either the lieutenant

governor should be given meaningful duties, or the office

should be abolished. Concerning the selection of committees.

Governor Fitzmorris felt that the lieutenant governor, along

with the Senate and Governmental Affairs Committee, should

have a role in the selection of committees. He also felt

that standing committees should be more fully utilized and

interim committees abolished.

The committee next considered Staff Memorandum No. 8,

dealing with the lieutenant governor as presiding officer

of the Senate. After much consideration and discussion,

Mr. O'Neill moved that the committee adopt alternative pro-

posal number four. contained in Staff Memorandum No. 8. The

memorandum is attached hereto and made a part of these

minutes as Appendix b. Mr. Ginn offered a substitute motion

to postpone consideration of Mr. O'Neill's motion for two

weeks until the committee could see what the executive

department committee is doing in regard to other duties of

the lieutenant governor. The committee discussed problems

relating to the removal of the lieutenant governor as pre-

siding officer of the Senate. Mrs. Duncan pointed out that

Article V, Section 8 of the constitution establishes the

lieutenant governor as presiding officer of the Senate; his

office is created by Section 6 of that article, and that sec-

tion is being considered by the Committee on the Executive

Department

.

Mr. Fayard called for the question. The vote on Mr.

Ginn's substitute motion was four against and three for.

Those voting against the motion were Messrs. Casey, Fayard,

Juneau, and O'Neill. Those voting for the motion were Messrs.

Ginn, Landrum, and LeBreton.

The vote on Mr. O'Neill's original motion was five for

and two against, with Rev. Landrum and Mr. LeBreton voting

mit merger or consolidation into one or more offices. The

motion by Mrs. Casey was adopted on a vote of four for and

two against, with Messrs. Fayard and Landrum voting against.

Mr. LeBreton passed. The provision as adopted reads as

follows:

The legislature is authorized to provide

for the merger or consolidation into one or more

offices all executive and administrative offices,

boards or commissions, whether created in this

constitution or otherwise, whose duties or func-

tions are of a similar nature or character, and

in the event of any such consolidation or merger,

to reduce the number of officers at the end of

their current term.

8

Rev. Landrum moved adjournment, and the meeting was

adjourned at 12:00 noon.

Calvin Fayarct, Vice Chairman

sM-

NOTES
Appendix A, "A Report by the Legislative
Auditor to the Executive Committee of
the Convention"has been omitted. It is

reproduced below as Exhibit to the
Minutes of April 2 of the Committee on

the Executive Department.

APPENDIX B

against. The motion carried and the provision reads as

follows:

Each house shall choose its officers, including

a permanent presiding officer selected from its

membership, who shall be designated in the Senate

as president of the Senate and in the house as the

speaker of the House of Representatives.

The committee next returned to its consideration of

provisions in Category II of the compilation. Mr. Fayard

moved to delete Article III, Section 32 in its entirety.

Mr. Casey offered a substitute motion to adopt Article III,

Section 32 with appropriate changes in the language to per-

CC/73 Research Staff

Committee on Legislative
Powers and Functions

April 16, 1973

Staff Memorandum No. 8

THE LIEUTENANT GOVERNOR AS PRESIDING OFFICER OF THE SENATE

This study will treat the question of the lieutenant governor as

the presiding officer of the senate strictly from a comparative view-

point. The present constitutional provision will be viewed in light

of Louisiana's past constitutions and the present constitutions of the

SO states. An addendum has been attached which contains a comparative
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study of constitutional provisions relating to the lieutenant governor

as presiding officer of the senate. In addition several alternative

proposals are presented for the committee's review.

In Louisiana

The present constitutional provision relating to the lieutenant

governor as the presiding officer of the senate is found in Article V,

Section 8:

"The Lieutenant Governor shall be ex-officio
President of the Senate, but shall have a cast-
ing vote only therein. The Senate shall elect
one of its members as President pro tempore of
the Senate."

This provision has remained virtually unchanged since the

Constitution of 1879. Prior to that time the Constitution of 1868

provided in Article 55 that:

"The Lieutenant Governor shall, by virtue of his
office, be President of the Senate, but shall
vote only when the Senate is equally divided.
Whenever he shall administer the Government, or
shall be unable to attend as President of the
Senate, the Senators shall elect one of their own
members as President of the Senate for the time
being.

"

Except for the phrase "but shall have only a casting vote therein"

instead of "but shall vote only when the Senate is equally divided,"

the constitutions of 1864, 1852, and 1845 contained the identical

provision.

The office of lieutenant governor was created by the Constitution

of 1845 and thus from 1812 to 1845 the president of the senate was

elected from among the members of the senate. Article II, Section 9

of the Constitution of 1812 provided in part:

"The members of the Senate . . . when assembled,
have the power to choose its officers annually."

The Constitution of 1812 also provided for the president of the

senate to succeed to the office of Governor. Article III, Section 17

provided

:

"In case of the impeachment of the Governor, his
removal from office, death, refusal to qualify,
resignation, or absence from the State, the
President of the Senate shall exercise all the
power and authority appertaining to the office of
Governor, until another be duly qualified, or the
Governor absent or impeached, shall return or be
acquitted."

The Projet of 1954 suggests no real change in the 1921 provision.

Article V, Section 3 of the Projet provides:

"The lieutenant governor shall be the presiding
officer of the senate but shall have only a cast-
ing vote therein."

The senate is not specifically required to elect a president pro tempore

but Article Hi, Section 11 of the Projet authorizes each house to

choose its own officers except the president of the senate.

In Other States

The legislative functions of the lieutenant governor vary from

state to state. The most widely held duty is that of presiding over

the senate. For a long time Massachusetts was the only exception to

this concept, but recently the trend has been away from giving the

lieutenant governor legislative powers and toward making him strictly

an executive officer.

Of the 50 states, 42 have lieutenant governors and 33 still

retain him as the presiding officer of the senate. In these 33 state

12 lieutenant governors appoint members of standing committees, in

Vermont he makes some individual appointments, and in North Dakota,

Ohio, and South Carolina he appoints members to some committees.

In 30 states the lieutenant governor casts tie-breaking votes,

however, in all but three his vote is cast only on final passage of

bills. Sixteen lieutenant governors cast tie-breaking votes on

organization of their senates.

Twenty-nine states allow the lieutenant governor to assign bills

to committees.

In the 33 states where the lieutenant governor is the presiding

officer of the senate his other duties range from hiring staff to

assigning parking spaces.

The Model State Constitution (Revised 1968) provides that each

house of the legislature is to choose its own presiding officers froir

among its members and in the five recently proposed constituitons

chosen for comparative study (Montana, Illinois, Florida, Alaska,

and Arkansas) the trend is also for each house to choose its own

presiding officer.

Montana, Florida, and Alaska provide for separate "Senate

Presidents" elected from the membership of the senate.

Under the new Illinois constitution the governor calls the senat

to order on the opening day of session held in the odd numbered years

to elect a "President of the Senate" as presiding officer.

And in the proposed Arkansas Constitution of 1970 the lieutenant

governor's duty of presiding over the senate is omitted and each

house is to elect its own officers.

SUGGESTED ALTERNATIVE PROPOSALS

1. S . Lieutenant governor; president of senate; vote; president
pro tempore

Section . The lieutenant governor shall be ex-officio

president of the Senate, but shall have a casting vote only there

The Senate shall elect one of its members as president pro

tempore of the Senate.

Comment : This proposal tracks the present provision found

in Article V, Section 8 with minor grammatical

changes to reflect modern usage adopted by the

Committee on Style and Drafting.

2. S . Lieutenant governor

Section . The lieutenant governor shall be the presiding

officer of the Senate but shall have only a casting vote therein.

Comment : This proposal tracks the provision found in the

Projet which leaves out the reference to the

election of a president pro tempore of the Senate

since there is authority contained in other pro-

visions of the constitution which provide for each

house to choose its own officers.
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3. f • Officers

Section . Each house shall choose its own officers,

including the president of the Senate, from among its own members.

Comment : This proposal removes from Article III/ Section 10

of the present constitution the words "except the

president of the Senate" and inserts the words

"including the president of the Senate." This

proposal would of course require a change in

Article V, Section 8 which states that the lieu-

tenant governor is ex-officio the presiding officer

of the Senate.

4. S • Officers

Section . Each house shall choose its officers, including

a permanent presiding officer selected from its membership, who

shall be designated in the senate as President of the Senate

and in the house as the Speaker of the House of Representatives.

Comment : "This proposal spells out how the presiding officers

of both houses are chosen and specifies what

their titles are. It would also require a change

in Article V, Section 8.

5. S • Presiding officers

Section . The House of Representatives shall choose a

speaker and the Senate shall choose a president from their

respective members. Each house shall choose such other officers

and employees as it may provide for in its rules.

Comment : See comment to alternative number four. This

alternative also provides for each house to pro-

vide in its rules for other officers and employees

as each deem necessary.

6

ARTICLE IV

S4.09

Section 4.09. . . . Each house of the legislature shall choose
its presiding officer from among its members . . .

RECENTLY ADOPTED CONSTITUTIONS:

Constitution of Montana, 1972

ARTICLE V

$10. Organization and procedure

Section 10. (1) Each house shall judge the election and
qualifications of its members. It may by law vest in the courts the
power to try and determine contested elections. Each house shall
choose its officers from among its members, keep a journal, and make
rules for its proceedings. Each house may expel or punish a member
for good cause shown with the concurrence of two-thirds of all its
members

.

Constitution of Illinois, 1970

ARTICLE IV

56. Organization

Section 6. (a) A majority of the members elected to each house
constitutes a quorum.

(b) On the first day of the January session of the General
Assembly in odd-numbered years, the Secretary of State shall convene
the House of Representatives to elect from its membership a Speaker
of the House of Representatives as presiding officer, and the Governor
shall convene the Senate to elect from its membership a President of
the Senate as presiding officer.

(c) For purposes of powers of appointment conferred by this
Constitution, the Minority Leader of either house is a member of the
numerically strongest political party other than the party to which
the Speaker or the President belongs, as the case may be.

(d) Each house shall determine the rules of its proceedings,
judge the elections, returns and qualifications of its members and
choose its officers. No member shall be expelled by either house,
except by a vote of two-thirds of the members elected to that house.
A member may be expelled only once for the same offense. Each house
may punish by imprisonment any person, not a member, guilty of dis-
respect to the house by disorderly or contemptuous behovior in its
presence. Imprisonment shall not extend beyond twenty-four hours at
one time unless the person persists in disorderly or contemptuous
behavior

.

Constitution of Florida, 1969

ARTICLE III

52. Members; officers

Section 2. Each house shall be the sole judge of the qualifi-
cations, elections, and returns of its members, and shall biennially
choose its officers, including a permanent presiding officer selected
from its membership, who shall be designated in the senate as President
of the Senate, and in the house as Speaker of the House of Repre-
sentatives. The senate shall designate a Secretary to serve at its
pleasure, and the house of representatives shall designate a Clerk to
serve at its pleasure. The legislature shall appoint an auditor to
serve at its pleasure who shall audit public records and perform re-
lated duties as prescribed by law or concurrent resolution.

Comparative Study of State Constitutions With Respect To The
Lieutenant Governor as Presiding Officer of the Senate

CONSTITUTION OF LOUISIANA, 1921: Executive Article

ARTICLE V

$8. Lieutenant Governor; president of senate; vote; president
pro tempore

Section 8. The Lieutenant Governor shall be ex-officio President
of the Senate, but shall have a casting vote only therein. The
Senate shall elect one of its members as President pro tempore of the
Senate

.

PROJET OF A CONSTITUTION FOR THE STATE OF LOUISIANA: Executive
Article

ARTICLE V

S3. Lieutenant Governor

Section 3. "The lieutenant governor shall be the presiding
officer of the senate but shall have only a casting vote therein."

MODEL STATE CONSTITUTION: Legislative Article

S3. Sessions of the legislature

•- .tion 3. (a) ORGANIZATION SESSIONS. On the fourteenth day
following each general election the legislature shall convene for

the exclusive purpose of organization and selection of officers.

Constitution of Alaska, 19S9

ARTICLE II

S12. Rules

Section 12. The houses of each legislature shall adopt uniform
rules of procedure. Each house may choose its officers and employees.
Each is the judge of the election and qualifications of its members
and may expel a member with the concurrence of two-thirds of its mem-
bers. Each shall keep a journal of its proceedings. A majority of
the membership of each house constitutes a quorum to do business, but

a smaller number may adjourn from day to day and may compel attendance
of absent members. The legislature shall regulate lobbying.

RECENTLY PROPOSED CONSTITUTIONS

Constitution of Arkansas, 1970: Not adopted
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ARTICLE III

|12. Presiding officers

Section 12. (c) The House of Representatives shall choose a

Speaker and the Senate shall choose a President from their respective
members.

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on April 24, 1973

State Capitol, Room 205

Baton Rouge, Louisiana

Friday, May 4, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions.

Absent

Rep. Edward LeBreton

Present

Sen. Cecil Blair

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Sen. K. D. Kilpa trick

Louis Landrum

Gary O'Neill

The meeting was called to order by Chairman Blair.

Secretary O'Neill called the roll and a quorum being estab-

lished, the meeting proceeded.

Secretary O'Neill read the agenda as set forth in the

notice mailed by the secretary of the convention. Mr.

Juneau moved to adopt the minutes of the April 20 and April

21, 1973 meetings. There were no objections to the motion.

The committee decided to meet again on May 18, 1973 at 9:00

a.m., and on May 19, 1973 at 8:00 a.m.

The cbmmittee began consideration of provisions in

Category II of the compilation. Article III, Section 34

was discussed first. This section dealt with the salaries

of public officers. Mr. Fayard moved to adopt Section 34

leaving out the words "whether fixed in this Constitution or

otherwise" and adding the word "elected" members. The motion

was adopted on a vote of five for and three against. Those

voting against the motion were Messrs. Casey, Ginn, and

Kilpatrick. Mr. O'Neill offered an amendment to the proposal

to provide that no change in salaries shall become effective

during the term of the public officers then serving. The

notion failed to pass on a vote of six against and two for.

Messrs. O'Neill and Fulco voted for the motion.

The question of suits against the state was discussed

next. Article III, Section 35 contains some material that

is totally obsolete. Mr. Juneau moved that the provision

read as follows:

Provisions may be made by special or general

law for bringing suit against the state as to all

liabilities now existing or hereafter originating.

After some discussion, Mr. Juneau amended his own motion to

read as follows:

Provision may be made by special or general

law for bringing suit against the state, parishes,

municipalities, political subdivisions, public

boards, institutions, departments, commissions,

districts, corporations, agencies and authori-

ties, and other public or governmental bodies as to

all liabilities now existing or hereafter origi-

nating.

Mr. O'Neill made a substitute motion to defer consideration

of this section until after lunch. With five against and

two for, the motion failed to pass. Messrs. Landrum and

O'Neill voted for the motion. Mr. O'Neill offered a sub-

stitute motion as follows:

The state or any political subdivision there-

of shall not be immune from suit. The legislature

shall provide by law the procedure to be followed

in filing suit.

The motion failed to pass with five against and two for.

Messrs. Landrum and O'Neill voted for. Then Mr. Juneau

again amended his own motion to read as follows:

The legislature may authorize suit to be filed

against the state, its agencies, and political

subdivisions, and shall provide a method of proce-

dure and the effect of the judgments which may be

rendered therein. Any law enacted for the purpose

shall waive immunity from suit and from liability.

This motion passed with six for and one against. Rev. Landrum

voted against the motion.

The committee next discussed Article XIX, Section 26

which withdraws the consent of the state to sue the special

agencies listed in the section. Mr. O'Neill moved to delete

this section. With no objections, the motion was adopted.

Mr. Juneau moved to delete Article III, Section 44.

It was pointed out that the legislature has the power to

do just as this section provides and so it is not necessary

to have this in the constitution. With no objections, the

motion was adopted.

Article IV, Section 1 dealing with appropriations was

discussed. Mr. Fulco moved to accept the first sentence of

the section. With no objections, the motion was adopted.

After discussion as to how long a period of time money can
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be appropriated, Mr. Casey moved to adopt the second sentence

as it is now written. The notion was adopted with six for

and one against. Mr. Fulco voted against.

Mrs. Duncan told the committee that Sections 1(a) and

2(a) of Article IV had been assigned to the Committee on

Revenue, Finance, and Taxation for consideration. Mr. O'Neill

moved that the committee sen? a memorandum to that committee

expressing this committee's views on the section. There

were no objections to this motion.

The committee decided to discuss the provisions in

Article IV, Section 4 which dealt with corporations at the

same time as it discusses Article XIII, on corporations.

Mr. Juneau moved to delete Sections 2, 3, 5, and 8 of Article

XIII from the constitution. The motion was adopted with

Sen. Kilpatrick voting against it.

Article XIII, Section 7 dealing with perpetual franchise

was discussed. There was some question as to whether or

not you can haye a corporation which has a perpetual fran-

chise. Mr. Juneau moved to adopt Section 7. With no

objections, the motion was adopted.

The provisions of Article IV, Section 4 relating to

corporations was discussed next by the committee. Mr. Casey

moved to adopt that language in Section 4 without a recom-

mendation as to where it should be included in the new

constitution. There were no objections to the motion. The

provision would read as follows:

The legislature shall not pass any local or

special law on the following specified subjects:

Creating corporations, or amending, renewing,

extending, or explaining the charters thereof.

Granting to any corporation, association, or

individual any special or exclusive right, privi-

lege, or immunity

.

Mr. Juneau moved to delete the portion of Section 4 which

reads as follows:

Legalizing the unauthorized or invalid acts

of any officer, servant, or agent of the state,

or of any parish or municipality thereof.

There being no objections, the motion was adopted.

After some discussion, Mr. O'Neill moved to adopt

Article IV, Section 6 with the recommendation that the

research staff shorten it somewhat. Mrs. Duncan pointed

out that the language used in Article XIX, Section 25 is

similar. She suggested using the language in Article XIX,

Section 25 to clarify Section 6, and to make both consistent.

There were no objections to the motion to adopt Section 6,

and to insert that language which was suggested by Mrs.

Duncan, which is "on two separate days at least 30 days prior

to introduction into the legislature of such a bill."

The committee next discussed Article IX, dealing with

impeachment and removal from office. Mr. Juneau moved to

adopt Sections 1 and 2, deleting the words "state and district

officers" in Section 1, and inserting the words "public

officials" in their place, and to delete "misdemeanors in

office" and "favoritism" from Section 1 also, and with the

word "felonies." to replace the phrase "high crimes." There

was much concern over who were public officials. Mr. Juneau

amended his own motion to leave in the words "state and

district officials." Mr. Casey offered a substitute motion

to insert the words " as may be provided by law" in place of

the list of various crimes. The vote on the motion was four

against and three for. Messrs. Fayard, Fulco, Juneau, and

O'Neill voted against. Messrs. Casey, Ginn, and Landrum

voted for. Mr. Juneau's motion was adopted without any

objections.

Article IX, Section 3 dealing with removal on address

by the legislature, was discussed by the committee. Mrs.

Duncan pointed out that this type of provision is not in any

other constitutions. There was discussion concerning the

fact that the person who is addressed out of office does not

have an opportunity to be heard. Mr. Fulco moved to adopt

Section 3 inserting the wording "and after a public hearing

by the committee of the whole in each house." Mr. Fayard

offered a substitute motion to delete Section 3. The sub-

stitute motion was adopted on a vote of four for and two

against. Messrs. Casey and O'Neill voted against. Mr. Casey

moved to reconsider the deletion. There being no objections

to the motion to reconsider, and- after some discussion, Mr.

Fayard's motion failed on a vote of five against and two for,

with Mr. Landrum passing. Messrs. Casey and Juneau voted

for. The question on Mr. Fulco's original motion was called.

The motion passed on a vote of five for and three against.

Messrs. Fayard, Juneau, and Landrum voted against.

Article IX, Sections 6 and 7 were discussed next by the

committee. Mr. Casey moved to retain the concept of removal

by suit, but leave the specifics to be as "provided by law."

There being no objections, the motion was adopted.

Mr. Ginn moved to adopt Article IX, Section 9 with some

rewording to be done by the staff. With no objections, the

motion was adopted.

The committee began discussion on the articles in Category

III. Article III, Section 7 was discussed first. Mr. Coco

discussed the enacting clause provision. He pointed out that

this same -provision is contained in thirty-nine state

constitutions. Mr. O'Neill moved to adopt Section 7 as it is.

There being no objections, the motion was adopted. The staff

was instructed to update the language.

Article III, Section 8.1 relating to germane amendments

to bills and joint resolutions was discussed next by the
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committee. Mrs. Duncan pointed out that she knew of no other

state that had this provision. Some members felt that this

provides excellent protection. Mr. O'Neill moved to retain

Section 8.1, but asked the staff to shorten the language.

Mr. Fulco offered a substitute motion to delete this section

from the constitution. The vote on the substitute motion

was five for and three against. Messrs. Kilpatrick, Landrum,

and O'Neill voted against.

Mr. Ginn moved to adopt Article III, Section 11. Mr.

O'Neill offered a substitute motion to delete that section,

and place it in the statutes. The vote on Mr. O'Neill's

substitute motion was six for and two against. Messrs. Ginn

and Kilpatrick voted against. The motion was adopted.

Mr. Ginn moved to delete Article III, Section 15.

Mrs. Duncan pointed out that most states do not have this

provision in their constitutions. The motion was adopted

with Sen. Kilpatrick voting against it.

Chairman Blair adjourned the meafc^Lng/^t^ : 30 p.m.

Calvin Fayardy^ Vice Y:hairman

Gary O'Neill, Secretary
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Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions.

Present Absent

Rep. Edward LeBretonSen. Cecil Blair

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Sen. K. D. Kilpatrick

Louis Landrum

Gary O'Neill

The meeting was called to order by Chairman Blair.

Secretary O'Neill called the roll and a quorum being estab-

lished, the meeting proceeded.

The committee discussed Article III, Section 16. Mr.

Fayard moved to retain Section 16 and refer it to the staff

for revision as to possible conciseness and language change.

With no objections, the motion was adopted.

Mr. Fayard moved that Sections 17, 18, 21, 23, 24, 25,

and 27 be considered by the staff and put into conciseness

along the lines of the Illinois Constitution and the Model

State Constitution . There being no objections, the motion

was adopted.

Mr. Casey moved to combine and simplify Sections 22 and

25.1. After some discussion, Mr. Casey withdrew his motion,

and Mr. Juneau offered a motion to retain the concept of the

language in Section 25.1 and instruct the staff to include

that concept when it drafts Section 25. With no objections,

the motion was adopted.

The committee next discussed Section 22 dealing with

revenue bills. Mr. Ginn moved to adopt Section 22 as it is.

There being no objections, the motion was adopted.

After discussion on Section 26, Mr. Juneau moved to adopt

a provision as follows:

When a bill is passed by the legislature and

signed by the speaker of the House and president

of the Senate, it shall within three days be

delivered to the governor.

With no objections, the motion was adopted.

Mr. Juneau, in relation to Section 27, suggested using

2

the language "legislature shall provide for the publication

of all acts and no act shall become effective until publi-

cation." He asked the staff to come up with something in

reference to length of time. Sen. Kilpatrick offered a

motion to set the time at sixty days. Mrs. Duncan pointed

out that the sixty-day provision refers to the point in time

when the bill would become effective. That is, sixty days

after the governor signs it. With no objections, the motion

was adopted.

The committee discussed Section 28 next. Mrs. Duncan

said that this could be handled by the statutes or rules of

the legislature. Rev. Landrum moved to delete Section 28.

With no objections, the motion was adopted.

Mr. Coco discussed questions relating to Section 31

dealing with the legislative bureau. Mr. Casey moved to

delete Section 31 from the constitution. There being no

objections, the motion was adopted.

Mr. Fayard moved that Article IV, Section 9 be drafted

consistent with previously adopted provisions relating to

singleness of object along the lines of Section 4.14 in the

Model State Constitution . With no objections, the motion

was adopted. Also, Mr. Juneau moved that the concept of

Section 10 be maintained and also included in the redraft of

Article III, Section 16.

The committee next discussed Article IV, Section 11.

Mrs. Duncan talked about the pros and cons of the five-day

provision in the first paragraph of this section. Mr. Casey

moved to delete the first paragraph. The motion was adopted

[202]



with Rev. Landrum voting against it. Mrs. Duncan pointed

out that the second paragraph of Section 11 was placed in

the constitution to be sure that the outgoing governor did

not deplete the treasury. Mr. Juneau moved that this portion

of the section be retained. Mr. Casey offered a substitute

motion to delete this section. The substitute motion was

adopted on a tie vote broken by the chairman. Those voting

for the motion were Messrs. Casey, Ginn, Kilpatrick, and

O'Neill. Those voting against the motion were Messrs. Fayard,

Fulco, Juneau, and Landrum. Chairman Blair voted for the

motion.

Mrs. Duncan told the committee that Article V, Section 15

is to be coordinated with the Executive Committee. Mr. Fayard

moved that the staff be directed to present a recommendation

to the Executive Committee that this section be rewritten

along the lines of Section 4.16 of the Model State Constitu-

tion . With no objections, the motion was adopted.

Mr. Casey moved to adopt Article V, Section 17 dealing

with acts not requiring the governor's signature. The motion

was adopted with Mr. Fayard voting against the motion.

Mr. O'Neill moved to adopt Article XIX, Section 5 dealing

with the suspension of laws, suggested that it be placed

elsewhere, but that the same language be retained. With no

objections, the motion was adopted.

Article XIX, Section 8 was next discussed by the commit-

tee. Mr. O'Neill moved to delete this section from the

constitution and relegate it to other law. With no objections,

4

the motion was adopted.

" ncerning Article XIX, Section 10, the committee felt

that the new constitution would not fix any salaries. There-

fore, Mr. Ginn moved to delete this section from the consti-

tution. There being no objections, the motion was adopted.

Mx. Ginn moved to delete Article XIX, Section 14 from

the constitution. This section dealt with monopolies, trusts,

combinations or conspiracies in restraint of trade. There

were no objections to the motion to delete.

Chairman Blair introduced Mr. Frank Simoneaux, who spoke

on conflicts of interest. Mr. Simoneaux was mainly con-

cerned with dual office holding of legislators because he

felt that it was rare that members of the executive or judicial

branches serve in the legislative branch, but that it was

common for members of the legislative branch to serve in the

executive branch. He felt that our committee should take a

stand on this. Mr. Simoneaux stated that there is a need to

separate the legislative branch of government from the

executive. He wants strict prohibition against dual office

holding because: (1) it will encourage more people to hold

office; (2) enhances acceptance of this document before the

people. Mr. Simoneaux recommended adoption of the Florida

provision on dual office holding with some modification.

With respect to conflict-of-interest, Mr. Simoneaux

felt that the provision in the Montana Constitution was good.

He felt that the disclosure provision should be rewritten

5

or at least amended and strengthened. Mr. Simoneaux stated

that a statutory approach to this with the legislature

providing the particular detail is needed.

Mr. Coco discussed the problems relating to conflict-

of-interest of state legislators. Mr. O'Neill moved to

delete Section 29 from the constitution and adopt language

similar to that in Section 4 of the Montana Constitution.

The motion was adopted with Rev. Landrum voting against the

motion.

Mr. Jay Hakes, a member of Common Cause, asked per-

mission to speak to the committee. Common Cause supports

the position that the present Section 29 is not good because

legislators lose the right to vote, but suggests that the

disclosure principle is important. They did not feel that

the Montana provision is strong enough. Their proposal is

similar to the Illinois provision. It is attached hereto

and made a part of these minutes as Appendix A.

Mr. Ginn moved to delete Section 30. There was dis-

cussion as to whether or not forfeiture of office would be

mandatory if this section was deleted. Mr. Ginn amended

his own motion to delete Section 30 with the specifics of

the forfeiture clause to be retained and placed in the

impeachment and removal provisions. There being no objec-

tions, the motion was adopted.

Article XIX, Section 15 of Category I was discussed next

by the committee. It was pointed out that the present code

6

of ethics covers this section. Mr. Ginn moved to delete

this section from the constitution. With no objections,

the motion was adopted.

Chairman Blair adjourned the meeting at 12:00 noon.

a
SenAor 'Cecil Blair, ChairmanSenator Cecil Blair, I

Calvin Fayard /Vice y

Gary O'Neill, Secretary
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Members -t the Legislative Powers end Functions Committee of the ConCon need to bee
you on the following* Testimony has already been made to the appropriate ConCon

they no-- need to beer from our members across the atate - this la vital if we are to
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Open J««tlris8 - That the formation of public p»Ucy la public bueineas and may not be

conducted ii. iccrtt. Adequate notice of meeting schedules end the keeping of a Journal

of all business *ni voting which will ba opan to tha public la required.

Cong] let of Interest - That elective office is a public trust, and enyeffort to realise

pczTtnal gain through official conduct la a violation of that truat. No person ahall

aerva aa a member or employee of a state ragulartory commission that regulates any

business vlth which he is associated. That each candidate for public office ahall ftUft

a statement of economic interests at the office of the state Sthlcs Camission,

Lobbying Disclosure - To preserve and maintain the integrity of the legislative and

aomlo7stretTv« processes, it is necessary that the identity, expenditure*, end activities

of fiortai* Tersone who engage lu efforts to persuade members of the legislature or the

executive branch to take specific actions, either by direct communication to such

officials, or by solicitation of others to engage in such efforts, be publicly and

regularly disclosed* aaaaaee

Right to Know - No person shall be deprived of the right to examine documents or to

observe the deliberations of all public bodies or agencies of state government and Ska

subdivisions, except in cases specified by statute in which the demand of Individual

privacy clearly exceeds the merits of public disclosure. (Bill of Rights Cam* only)

Right to Privacy - The right of individual privacy Is esaentiel to the well-being of •

free society and shall not be infringed without the showing of a compelling state intense*

(Bill of Rights Committee only) Some of the Committee Members are ea follows. (6 of 10)

Chairmen! Rep. Alpbonse Jackson, Jr. 100 Piano St* Shreveport 71103 (Dls* I)

V-Chairmani Mrs. Judy Dur.lap 3721 Floyd Dr. Baton Rouge 70808 (Public at Urge)

V-Chalrmant Anthony J. Cuarisco, Jr. 3030 Carroll Dr. Morgan Citv 70380 (Die, 51)

ForU Si ir.son Box 276 Benton, 71006 « Rap. Woody Jenklne Box 52889 Baton Koum 70803

Rep. Shady Wall 1001 Trenton W. Monroe 71291

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

The committee began its review of the First Preliminary

Draft of the legislative article. The actions of the commit-

tee on each proposed section are as follows (reference to

section, number, and page refers to the First Preliminary

Draft which is attached hereto and made a part of these

minutes as Appendix C)

:

Section 1. On motion by Mr. Fayard, adopted with an
amendment to add a section (B) as contained on page
1, lines 22 and 23.

Section 2(A). On motion by Mr. Juneau, adopted as
amended to provide: The legislature shall meet
in regular annual sessions. In each year the regu-
lar sessions shall not extend for more than sixty
legislative days within a one hundred twenty day
period; however, upon the consent of a majority of
the elected members of each house, the legislature
may extend the regular session in any year for not
to exceed fifteen legislative days within the one
hundred twenty day period.

(B). The legislature may be convened at
other times by the governor or, at the written
request of a majority of the elected members of
each house, by the presiding officers of both
houses. No extraordinary session may extend for
more than thirty legislative days.

Section 3. On motion by Mr. Ginn, adopted as is.

Section 4. On motion by Mr. Ginn, adopted with
amendments on page 2, lines 22 and 25 replacing
the words a seat with the word membership , and
on page 3, line 4 inserting the phrase for terms
in place of the phrase for a term .

Held pursuant to notice mailed by the Secretary

of the Convention on May 10, 1973

State Capitol, Room 205

Baton Rouge, Louisiana

Friday, May 18, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions.

Present Absent

Sen. K. D. Kilpatrick

Rep. Edward LeBreton

Sen. Cecil Blair

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Louis Landrum

Gary O'Neill

The meeting was called to order by Chairman Blair.

Secretary O'Neill called the roll and a quorum being estab-

lished, the meeting proceeded.

Secretary O'Neill read the agenda as set forth in the

notice mailed by the secretary of the convention. Mr. Juneau

moved to adopt the minutes of the May 4 and May 5, 1973,

meetings. The motion was adopted unanimously.

The committee approved two memorandums which are attached

hereto and made a part of these minutes as Appendix A and

Appendix B.

Section 5. On motion by Mr. O'Neill, adopted as
amended to provide: The legislature, not later
than the end of the year next succeeding the year
in which the population of this state is reported
to the president of the United States for each
decennial federal census, shall apportion the re-
presentation in each house of the legislature on
the basis of the total state population as shown
by the census. The legislature shall establish
a procedure of direct appellate review by the
state supreme court of laws apportioning the legis-
lature, and said court shall have the authority to
apportion the legislature upon its failure to do
so.

Section 6. On motion by Mr. Juneau, adopted with
amendments to add on page 5, line 32 the language
and expulsion shall create a vacancy in the office ,

and to add on page 5, section (B) a provision to
provide that both houses have the power to hold
in contempt in the event of noncompliance. The
staff was instructed to reword the provision.

Section 7. On motion by Mr. Juneau, adopted with
an amendment to delete treason and breach of the
peace on page 6, line 32.

Section 8. On motion by Mr. O'Neill, adopted with
an amendment to include in the section the lan-
guage that elective office is a public trust, and
any effort to realize personal gain through official
conduct is a violation of that trust, and on page 7,

line 1, to place a period after the word legislature ,

and give the remainder of the sentence on line 1

to the executive committee for consideration.

Chairman Blair adjourned the meeting at 4:35 p.m., to

be reconvened at 8:00 a.m. the following morning.

r

cil Blair, Chairman

rilvin Fayard »Aic«ce chairman

Gary OTNefll, Secretar;
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May 17, 1973

NORMA M DUNCAN

MEMORANDUM :

TO: Honorable Robert H. Aertker, Chairman, Committee on
education and Welfare

FROM: Cecil R. Blair, Chairman, Legislative Powers and
Functions

RE: Recommendations relative to "notice of intention"

The Committee on Legislative Powers and Functions
wishes to inform you of action tentatively taken by it
on Article IV, Section 6 of the present constitution.
This section deals with the notice of intention required to
introduce local and special laws. We have enclosed a copy
of our proposed Section 14 of the legislative article for
your use and information.

The committee feels that we should so inform you in
light of the fact that your committee has been assigned
primary responsibility for Article XIX, Section 25 of the
present constitution which deals with the notice of inten-
tion to propose amendment or change in existing laws relat-
ing to any retirement system. It is our suggestion that
the notice of intention clause be made consistent.

Respectfully submitted.

CRB/rf

Enclosure

E L HlN" I

NORMA M DUNCAN

Cecil R. Blair
Chairman, Legislative Powers
and Functions

APPENDIX B

June 1, 1973

MEMORANDUM :

TO: Honorable B. B. Rayburn, Chairman of the Committee on
Revenue, Finance and Taxation

FROM: Cecil R. Blair, Chairman, Legislative Powers and
Functions

RE: Recommendations relative to present constitutional
provisions - Board of Liquidation

The Committee on Legislative Powers and Functions wishes
to express to you its views on the authority which should be
granted to the Board of Liquidation. In view of the fact
that the Coordinating Committee has assigned primary responsi-
bility to your committee for consideration of Article IV,
lections 1(a) and 2(a) - Board of Liquidation - and since
this committee had requested that it be assigned primary
responsibility, we are forwarding our views to you.

It is the view of this committee that if the legislature
has not appropriated money for an agency, board, or commission
which it has created, then the Board of Liquidation should not
have authority to appropriate out of its monies to fund the
agency, board, or commission or its activities. The committee
feels this way, because it views the primary purpose of the
Board of Liquidation to be one of appropriating money in emer-
gency situations when the legislature is not otherwise in
session.

Respectfully submitted,

Cecil R. Blair
Chairman, Legislative Powers

CRB/ma and Functions
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CC- (1XM- Cun:;ukr.it lull Miy 1U, 19, 1973)

Constitutional Convention of Louisiana of 1973

COMMITTEE PROPOSAL NUMBER

Introduced by Cecil R. Blair on behalf of the Committee on Legislative

Powers and Functions

A PROPOSAL

Making provisions for the legislative branch of government and necessary

provisions with respect thereto.

PROPOSED SECTIONS:

Article , Section 1. Legislative Power of State; Vesting

Section 1. The legislative power of the state is vested in a

legislature consisting of a Senate and a House of Representatives.

Source: La. Const. Art. Ill, S 1 (1921)

.

Comment: Rewords without substantive change.

Section 2. Annual Sessions; Continuous Body

Section 2. (A) The legislature shall meet in regular sessions

annually as provided by law. It may *be convened at other times by

the governor or, at the written request of a majority of the neuters

of each house, by the presiding officers of both houses.

(B) The legislature shall be a continuous body during the term

for which members of the legislature are elected.

Source: La. Const. Art. Ill, SS 8, 8.2 (1921).

Comment: Requires the legislature to meet in regular annual session with

no restrictions as to fiscal matters in the odd-year sessions as is

now the case. The provision as worded allows the legislature to es-

tablish for itself the length of its sessions and tlie manner in which

it is to proceed.

Continu , :; the existing authorization to the governor and the

log i';laturn to call sjxci.il a&nianri hut roduevs the vote neoenoary

for l in* lt<|i: i :un- tooill il:»-lf in4T> ihT-tum fnw iwo-Hiin*:; lq n

nilj'H il y ttf II: • i-lo-lnl nm4> i :; tti iskIi \t*v*-.

Provides for a continuous legislative body. The term "contin-

uous body" docs not mean that the legislature is in continuous session

but that the legislature has legal existence throughout each four-year

term and even when not actually meeting.

Section 3. Size

Section 3. The number of members of the legislature shall be pro-

vided by law, but the number of Senate members shall not exceed forty-

one and the number of House members shall not exceed one hundred

eleven.

12 Source: La. Const. Art. Ill, SS 2, 3, 4, 5 (1921).

13

14 Comment: Establishes a maximum number of members for each house of the

15 legislature but permits the legislature to fix the exact size. The
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maximum allowable number of senators is increased from 39 to 41 and

the maximum allowable number of representatives is increased from

105 to 111.

Section 4. Qualifier ions; Residence Requirem-nts; Term; vacancies

Section 4. (A) Every elector who at the time of his election has

reached the age of eighteen years shall be eligible to a seat in the

House of Representatives. Every elector who at the time of his

election has reached the age of twenty-one years shall be eligible

to a seat in the Senate.

(B) No person shall be eligible to membership in the legislature

unless at the time of his election he has been a resident of the state

for two years and actually domiciled within the legislative district

from which he seeks election for one year iimicdiatcly preceding his

election. However, at the first election, only, following tlie re-

apportionment of the legislature, o person may qualify for election

from any dislxict crc.-aW.i in wliol or in part from the district exist-

ing prior to rcJi>portionmjnt in which such person was domicilivl, if

ho wis domicile! in Hot prior district Tor .it lo.ist oik- year u,:ik;-

di.il'ly pra»«liiq Hii H..lion. 'oV :»-.it. ol .my »«( r wl»> eUuvVfl

2

his domicile from the legislative district which he represents shall

be vacated thereby, any declaration of a retention of domicile to the

contrary notwithstanding.

(C) The members of the legislature shall be elected for a term of

four years.

(D) Any vacancy occurring in either house of the legislature shall

be filled only by election, as provided by law.

Source: La. Const. Art. Ill, SS 8, 9 (1921).

Comment: Reduces age requirement for representatives from 21 to 18 years

and for senators, from 25 to 21 years.

Reduces residency in the state from 5 to 2 years and requires

one year of actual domicile in the district preceding election.

Present constitution requires one year residence , but makes special

provision for the first election following reapportionment. Provides

that change of domicile (rather than residence) vacates the seat.

Retains the four-year term of members.

Requires any vacancy in legislative office to be filled by

elect:' jn as ; -rovidod by lav; . Present provision requires the governor

to order el' jtions to fill vacancies.

Section 5. Legislative Apportionment; Judicial Review of Apportionment

Section 5. (A) Legislative reapportionment. The legislature, at

a regular session held not later than the second year after the popu-

lation of this state is reported to the president of the United States

for each drcemiial federal census, shall apportion the representation

in each house of the legislature on the basis of the total state pop-

ulation as shown by tlie census. Representation in each house shall

be equal and uniform. If no concurrent resolution is adopted for the

purpo e by tbo end of said second year, the governor by proclamation

shall convene tie legislature within thirty days in a special appor-

32
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8
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tionnvrit session which shall not exceed thirLy consecutive diys,

durinj which no oilier business stall be transacted, and it shall be

tlie mil uli lory duty of tlio legislature to adopt ,i concur] ml- roso-

llll io|| of , ||i| i,| I iimir nl .

t

(D) Failure of legislature to apportion; judicial reapportionment.

If a special apportionment session of the legislature is finally

adjourned without adopting a concurrent resolution of apportionment,

the attorney general, within five days, shall petition the state

supreme court to make the apportionment. No later than the sixtieth

day after the filing of the petition, the supreme court shall file

with the secretary of state an order making the apportionment.

(C) Judicial review of apportionment. Within fifteen days after

the adoption of the concurrent resolution of apportionment, the attor-

ney general shall petition the state supreme court for a declaratory

judgment determining the validity of the apportionment. The supreme

court, in accordance with its rules, shall permit adversary interests

to present their views and, within thirty days from the date on which

the petition was filed, shall enter its judgment.

(D) Effect of judgment in apportionment; extraordinary apportionment

session. A judgment of the state supreme court determining that the

apportionment is valid shall be binding. If the supreme court deter-

mines that the apportionment made by the legislat ire is invalid, the

governor by proclamation shall reconvene the legislature within five

days after such rulijxj in extrac dinary apportionment session for not

to exceed fifteen days, and the legislature shall adopt a concurrent

resolution of apportionment conforming to the judgment of the supreme

court.

(E) Extraordinary apportionment session; review of apportionment.

Within fifteen days after final adjournment of an extraordinary appor-

tionmsnt session, the attorn ;y general shall file a petition in the

state supreme court settiiig forth the apportionment resolution adopted

by the legislature or, if none has been adopted, reporting that fact

to the court. Consideration of the validity of a concurrent resolu-

tion of apportionment shall be had as hereinabove provided for in the

case of a concurrent resolution adopted at a regular or special appor-

tionment so; siou.

(F) Judicial m.n'ortioniik.yit. if i;; i extraordinary aiiportionme- t

nossim fails. In infc(4. a rorioluLioii of aniorl iomik'nt or if tlx: snprim'

uxirl it -i.-niiii. . Ui.l. tin.' .i|i»"' iomi» nl mule is inv.ilid, tl».- eaudE

shall make the apportionment and, not later tlion sixty days after the

date on which tlio petition of the attorney general is received, shall

file with the secretary of state its order making the apportionment.

Source: La. Const. Art. Ill, SS 2, 3, 4, 5, 6 (1921).

Comment: Replaces present provisions in the constitution relating to re-

apportionment of the House and Senate. Requ: es the legislature no
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9 later than the second year following each decennial census to reappor-

10 tion the state on the basis of total state population. If the legis-

11 lature fails to reapportion during its regular session, the governor

12 is rehired to call a special 30-day session which has the duty to

13 reapportion. If the legislature in regular or special session adopts

14 a reapportionment plan, provision is made for the attorney general to

15 seek a review by the state supreme court. If the supreme court finds

16 that the reapportionment plan is invalid, provision is made for the

17 legislature to reconvene and attempt another apportionment. If in

18 regular or special session the legislature fails to reapportion or if

19 the court twice disapproves the reapportionment plans, provision is

20 made for the attorney general to petition the supreme court to reap-

21 portion the state. The supreme court is required within .* utty days

22 after receiving such petition to file with the secretary of state an

23 order reapporticaing the legislature (Replaces Article III, SS 2,3;

24 deletes Articl. III, 4, 5, & 6).

25

26 Section 6. Judging Qualifications and Election; Procec' iral Rules ;

2

7

Discipli ne; Offio 's

28 Section 6. (A) Each house shall be the judge- of the qualifications

29 and elections of its own members, determine the rules of its procedure,

30 and may punish its members for disorderly conduct or contempt and, with

31 tl ;o ccncurr./jicc of two-t' Lrds of its elected nvsitiers, may expel a ma.. -

32 bcr -

33 (li) Bach bout'.- doll hive |xmt to o">i.; I the attcndnx-c and lesti-

34 nrmy of \. = In. •:.:>•:-. viol Hi- im.ltk-t ii«i of In*!;:; ami |uivr.-: U-forr .-iui.-h

3*> l»"i >' •» .i wl»,li ,l,-l.#i.- .my tvniiiill.^' Itt-i.ol , orU-fm.- joinl ivmiiil-

1 tecs of the houses.

2 (C) Each house shall choose its c+m officers, including a perma-

3 nent presiding officer selected from its membership, who shall be

4 designated in the Senate as the president of the Senate and in the

5 house as the speaker of the House of Representatives.

6

7 Source: La. const. Art. Ill, s 10; Art. V S 8 (1921).

8

9 Comment: Revises present provisions providing for each house to be the

10 judge of the "qualifications, elections, and returns" of its own

11 members by deleting the word "returns'. Retains provision relating

12 to compelling attendance and production of papers.

13 Removes the lieutenant governor as presiding officer of the

14 Senate and provides that each house is to choose its officers from

15 its members.

16 Deletes Article II-, Section 11 of present constitution which

17 authorizes punishment of nonmembers for disrespect or disorderly or

18 oonttriptuous behavior by imprisonment for not over 10 days.

19

20 Section 7. Privileges and Immunities

21 Section 7. The members of the legislature shall in all cases,

22 except treason, felony, or breach of tlx peace, be privileged from

23 aire, t during t'. iir attendance at the se sions and committee meetings

24 of their respective houses and in going to and returning from the

25

26

27

same. No member shall be questioned in any other place foi any

speech or debate in either house.

28 Source: La. Const. Art. Ill, S 13 (1921).

29

30 Comment: Revises prcrent provision by extending the privilege:, and immunities

21 granted lcgiOut/ir.. during sessions to include committee meetings.

32

Section 8. Conflict of I .i. rt

Seel l.^ii

33
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35
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9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

3',

The lejisl .'ur.' Khali enact calj of ethics prohibiting

conflict bf'H* .i j»iM ic duly and |.i ivaW- inli-iv- I:; of miliars of V)*'

6

legislattirc and all state and local officers and uiployccs.

Source: La. Const. Art. Ill, SS 29, 30; Art. XIX, SS 12, 13, 27 (1921).

Comment: This provision substantially replaces all provisions in the present

constitution relating to conflict of interest, governmental ethics,

and bribery. The cemmittee may wish to consider whether it wishes

to retain in the legislative article of the new constitution the words

"and all state and local officers and employees." It is noted that

the Code of Ethics provisions now in the Constitution of 1921 (Art.

XIX, Sec. 27) will be hancUed by the convention's Committee on the

Executive Department.

Section 9. Quorum; Adjournment; Consent of Other House; Compulsory

Attendance

Section 9. Not less than a majority of the elected members of

each house shall form a quorum to transact business, but a smaller

number may ad'ourn from day to day and shall have power to compel

the attendance of absent members. Whenever the legislature is in

session neither house shall adjourn for more than three days or to

any other place than that in which it is then sitting, w-thout the

consent of the other house.

Source: La. Const. Art. Ill, SS 19, 20 (1921).

Comment: Retains present provision but clarifies the majority required

for a quorum by inserting the word "elected" before the word "mem-

bers."

Section 10. Legislative Auditor

Section 10. The legislature shall provi for a legislative

auditor wto shall lie rcstJon:;ible :olcly to Lhc legislature and wio

dull Btivc B3 firc.il ftjyionr to Die K<ii::laliMe. Ik* tdul' jorform

:**-li <lii: i.-:; ai- 1 linn I ii*.:; ri'l.il in-i In lli-an: ir.,of It*' li.cal

11. ii. I ; nl ::I.||. a.i.1 lip Ml ., wi OH Hi': a-. ... |-i.,vi.l. .1 liy law.

7

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973
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Held pursuant to notice mailed by the Secretary

of the Convention on May 10, 1973

State Capitol, Room 205

Baton Rouge, Louisiana

Saturday, May 19, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions.

Absent

Sen. K. D. Kilpatrick

Rep. Edward LeBreton

Present

Sen. Cecil Blair

Rep. Thomas Casey

Calvin Payard

Frank Fulco

David Ginn

Patrick Juneau

Louis Landrum

Gary O'Neill

The meeting was called to order by Chairman Blair.

Secretary O'Neill called the roll and a quorum being estab-

lished, the meeting proceeded.

The committee began its review of the First Preliminary

Draft of the legislative article. The actions of the commit-

tee on each proposed section are as follows (reference to

section, number, and page refers to the First Preliminary

Draft which is attached hereto and made a part of these

minutes as Appendix A)

t

Section 9. On motion by Mr. Juneau, adopted as
amended to include a provision providing that each
house shall keep a journal of its proceedings which
shall accurately reflect the proceedings of that
house including the entry of all record votes. A
record vote is a written vote by yeas and nays .

Section 10. On motion by Mr. Casey, amended with
an amendment to delete the sentence on page 8,
lines 1 and 2, and to add thereto that the legis-
lative auditor shall be elected by a majority vote
of the elected members of each house and shall be
subject to removal by a two-thirds vote of the
elected members of each house .

Section 11. On motion by Mr. O'Neill, adopted with
an amendment to delete the word elected on page 8,
line 15, and to insert the word elected members on
line 16 of page 8.

Section 12. On motion by Mr. Juneau, deleted.

Section 13. Passed consideration until the next
meeting.

Section 14. On motion by Mr. Juneau, amended to
delete the sentence on page 9, lines 31 and 32, and
to make line 33 the beginning of the next sentence
in the section.

Section 15. On motion by Mr. O'Neill, adopted as
is.

Section 16. On motion by Mr. Fayard, adopted as
is!

Section 17. On motion by Mr. Casey, adopted with
request for the staff to reword including in the
section a provision for the succession of public
officials.

Section 18. On motion by Mr. Juneau, adopted with
request for staff to reword to include a provision
to take care of persons in hiding.

Section 19. On motion by Mr. O'Neill, deleted.

Section 20. On motion by Mr. Juneau, adopted as
is.

Section 21. On motion by Mr. Ginn, adopted as is.

Section 22. On motion by Mr. Juneau, adopted as
is.

Section 23. On motion by Mr. O'Neill, adopted with
an amendment to insert the phrase to the constitution
after the word amendment on page 13, line 22, and to
delete the sentences on page 14, lines 4 and 5. The
staff was also instructed to add to the proposed
section the provision in the present Article III,
Section 8.1 relative to germane amendments.

Section 24. On motion by Mr. Juneau, adopted instruc-
ting the staff to add the provision in the present
Article IV, Section 11 relative to the vote require-
ment for appropriations made at a special session
held near the end of the outgoing governor's term.

Section 25. On motion by Mr. Juneau, adopted as
is.

Section 26 and Section 27. On motion by Mr. Fayard,
requested staff to rework and possibly include a
provision for automatic veto sessions.

Section 28. On motion by Mr. Juneau, adopted as
is.

The committee decided to meet again on Friday, June 1,

1973, at 9:00 a.m., and on Saturday, June 2, 1973, at 8:00 a.m.

Chairman Blair adjourned the meeting at 11:45 a.m.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Ceei# Blair, Chairman

Calvin Fayard, .Vice Chairman

ZW.fA ),,///
3ary O'Nfeill, Secretary7

legislature and all state and local officers and employees.

Source: La. Const. Art. Ill, SS 29, 30; Art. XIX, SS 12, 13, 27 (1921).

Garment: This provision substantially replaces all provisions in the presen

constitution relating to conflict of interest, governmental ethics,

and bribery. The committee may wish to consider whether it wishes

to retain in the legislative article of the new constitution the words

"and all state and local officers and employees." It is noted that

the Code of Ethics provisions now in the Constitution of 1921 {Art.

XIX, Sec. 27) will be handled by the convention's Conmittee on the

Executive Department.

Section 9. Quorum; Adjournment; Consent of Other House; Compulsory

Attendance

Section 9. Not less than a majority of the elected members of

each house shall form a quorum to transact business, but a smaller

number may adjourn from day to day and shall have power to compel

the attendance of absent member:.. Whenever the legislature is in

session neither house shall adjourn for more than three days or to

any other place than that in which it is then sitting, without the

consent of the other house.

Source: La. Const. Art. Ill, SS 19, 20 (1921).

Comment: Retains present provision but clarifies the majority required

for a quorum by inserting the word "elected" before the word "mem-

bers."
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29

30

31

32

33

34

35

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

n
18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

3'.

Section 10. Legislative Auditor

Section 10. The legislature shall provide for a legislative

auditor who shall be responsible solely to the legislature and who

shall serve as fiscal advisor to the legislature. He shall perform

such duties and functions relating to the auditing of the fiscal

records of state and local governments as ore provided by law.

The election, removal, and the filling of vacancies in the office of

the legislative auditor shall be provided by law.

Source: La. Oonst. Art. VI, S 26(2) (1921).

Comment: Rewords present provisions relating to the legislative auditor

to allow the legislature to establish laws for the election, removal,

and filling of vacancies of the legislative auditor. Deletes the

detail in the present constitution and relating to the existing

executive and legislative functions of the legislative auditor and

instead provides that the legislature is to spell out his duties

and functions.

Section 11. Salaries of Public Officers; Change

Section 11. Salaries of elected public officers may be changed

only by vote of two-thirds of the members of each house of the legis-

lature.

Source: La. Const. Art. Ill, S 34 (1921)

.

Comnent: Rewords present provisions by limiting requirement for two-thirds

vote to change salaries to elected officials only and delete, phrase

"whether fixed in this Constitution or otherwise."

The committee may wish to reconsider the use of the words "b...

thirds of the membcis" in light of the decision in Branton v. Parker ,

1970, 233 So 2d 278 to the effect that two-thirds vote required >y

this sect ion moans two-thirds of the quorum present and voting, but

this vote must equal a majority of eleetc 1 i.~-.ifcers of each house.

Section 12. Merger or Consolida tion of Similar Executive a trj Admin-

istrative Off ir\

;

Section 12. Tin- legislature may provide for Die merger or conso-

lidation into nrrj or wore r»rf i<- s of <>:<\-ul.ive and a^tiiiiiistlativo

of") in-., I/. mis, hi oiit.tt- si. ii ;, whtlr't .timIi.I ill I ill : : ivnsl illll imi

lir "-ill iwi , nUk>* ilill ii s in hkp:l i.ii. ai.nl a similar iMllllt' in"

character, and in the event of any such consolidation or merger may

reduce the number of officers at the end of their current terms.

Source: La. Const. Art. Ill, $ 32 (1921).

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

V,

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

Comment: Retains present provision but clarifies the authority of the

legislature by inserting tJic words "or more" after the word "one"

thus allowing merger or consolidation into one or more offices.

Section 13. Local or Special Laws; Prohibited Subjects

Section 13. The legislature shall not pass any local or special

law:

1) Creatirg corporations, or amending, renewing, extending, or

explaining the cliarters thereof;

2) Granting to any corporation, association, or individual any

special or excluc'/e right, privilege, or immunity.

Source: La. Const. Art. IV,' S 4 (19:i).

Caiment: Retains ccicept of enunciating subjects whici. the legislature is

prohibited from passing local or special laws on. Rewords without

substantive change.

Section 14. Local or Special Laws; Not ice of Intention; Publication

Section 14. No local or special law shall be introduced into the

legislature unless notice of the intention to introduce such law has

been published, without cost to the state, in the locality where the

matter or things to be affected are situated on two separate days the

last day of which is at least thirty days prior to tltc introduction

of such a bill into the legislature. Tlic notice shall state the sub-

stance of tJic contcin>] ated law. Evidence of publication of the notice

shall be caabitcd iit Lite legislature before the bill is passed, and

evi-ry : u-h bill sliall oo-ti tin a recital thai Lhe notice Ivis lx\.i given.

IfcUW] I.I. <'• isl. All. )V, <:, (. (l'KJ).

Conmnnt: Rewords the present provision relating to publication thirty

days prior to introduction but specifies the number of times notice

is to be published.

The conmittee may consider that the exhibit of evidence require-

ment in the last sentence serves little purpose in actuality.

Section 15. Corporations; Perpetual or Indefinite Duration; Disro-

lution; Perpetual Franchises or Privileges

Section 15. The legislature may authorize the organization of

corporations for perpetual or indefinite duration. However, every

corporation shall be subject to dissolution or forfeiture of its

charter or franchise, as may be provided by law. Neither the state

nor any political subdivision shall grant a perpetual franchise or

privilege to any person or corporation.

Source: La. Const. Art. XHI, S 7 (1921).

Comment: Re- ds without substantive change.

Section 16. Suits Aq,-.i- ,t the- State
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21

22

23

24

25

26

27

28

29

30

31

32

33

3-1

.)'>

1

2

3

4

5

6

7

8

9

10

Section 16. Tl:3 legislature may authorize suit to be filed

against the state, its agencies, and political subdivisions, and

shall provide a method of procedure and the effect of the judgments

which m>y be rendered therein. Any law enacted for the purpose shall

waive immunity from suit and from liability.

Source: La. Const. Art III, S 35 (1921).

C. lent: Rcwoi:. ; present provision:: relating to authorization of suit

against tlic suite, its agencies, and political subdivisions.

Deletes the great detail contained in tJie pre: .nt constitution*.

AJ:o delete:: tlie qx<cific [JCOVislon witixlrawing tltc wj'ver of ijnmi'i-

il y Iran uitt of c. -rl-.nl sl.ile and kx-.il Uxmls .iikI nr> ncier. (Art.

XIX, :; :«,).

IK

The conmittoe is apprised of tlie fact tlvit the Committee on

Di 1
'. of Riglits and elections has tentatively adopted a provision

that "Ncitlicr die state nor any person sliall be imnune from suit."

Section 17. Continuity of Government

Section 17. The legislature :.liall provide for the orderly and

temporary continuity of government, in periods of emergency, until

such time as the normal processes of government can be reestablished

in accordance with the constitution and laws of the state.

11 Source: La. Const. Art. II, § 3 (1921).

12

13 Comment: This provision deletes the detail from the present constitution

14 and requires the legislature to provide for continuity of government

in periods of emergency within the limits set forth.15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

3'i

Section 18. State and District Officers; Impeachment; Conv '- tion;

Effect

Section 18. (A) All state and district officers, whether elected

or appointed, shall be liable to impeachment for felonies, incom-

petency, corruption, extortion, oppression in office, gross misconduc

or habitual drunkeiiriess.

(B) All impoachients sh.ll be by thj House of representatives

and shall be tried by tlie Senate. Two-thirds of the senators elec-

ted shall be necessary to convict. The Senate may sit for said

purpose whether or not the House is in session and may adjourn as it

thinks proper.

(C) Judgment of conviction in impeachment case ; remove^ and debars

the accused fra.t holding any office un:lcr th sta: », and disqualifies

any je"'']e, di:tri-t attorney, or attorn y y^.neral from
i

:act.iciii'j law,

but noit'.-r cor.>icti(n nor nctjuii.il sliall prevent pros* ut.ien and

punislincnt otli'jrwir : according to law. Any imp'acliment sliall sus[*ond

any officer except tlie goeenxtr or a. : iivj governor, aixl INj office

sli II 1>: 1 il l«l I// llK- .i|., iii. tin
,
|«*,vr unl il .lu-i-.iwi of in, .mi i-

ih. nl .

I I

1 Source: La. Const. Art. IX, SS 1, 2 (1921) .

2

3 Comment: Revises present provision relating to grounds for impeachment

4 by replacing words "high crimes" by the word "felonies" and deleting

5 "misdemeanors in office" and "favoritism."

6 It is noted that the provision in the prese. .t constitution and

7 this proposal does not apply to local officers.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

:i
r
.

1

2

3

4

5

6

Section 19. Removal en Address by Legislature

Section 19. For any reasonable cause, whether or not sufficient

for impeachment, upon the address of two-thirds of the members elec-

ted to each house of the legislature and after a public hearing by

the committee of the whole in each house, any officer except the

governor or acting governor may be removed from office. Any officer

so removed shal 1
. be ineligible to succeed himself. The cause or

causes for which such removal ir made shall be stated at length in

the address.

Source: La. Const. Art. IX, s 3 (1921).

Comman* : Revises present provision by requiring public hearings befci

an official can be addressed out of office. Rewords other provisions

of existing section without substant ve ciiangc.

Section 20. Removal by Suit; Officers Subject; Commencement of Suit

Section 20. The legislature may provide for the removal by suit

of any state, district, parochial, ward, or municipal officer except

the governor, lieutenant govern j\ , and judges of tlie courts of record.

Source: La. Const. Art. IX, SS 6, 7 (1921).

ComiT-n : Replace: present provisions and provides tint tlie legislature

may enact law:; for removal of jxdilic uffjcialtt 1 ,' wit.

Section 21. Recall

Section 21. The legislature may provide for the recall of any

state, district, parochial, ward, or municipal officer except judges

of the courts of record. The sole issue at any recall election shall

be whetlier such officer shall be recalled.

7 Source: La. Const. Art. IX, S 9 (1921).

8

9 Comment: Rewords present provision relating to recall of public officials.

10

Section 22. Style of Laws; Enacting Clause

Section 22. The style of the laws of this state shall be: "Be

it enacted by the Legislature of Louisiana." It shall not be neces-

sary to repeat the enacting clause after the first section of an act.

16 Source: La. Const. Art. Ill, S 7 (1921).
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18 Comment: Retains the present provision with only style changes.

19

20 Section 23. Passage of Bills

21 Section 23. (A) The legislature shall enact no law and propose

22 no amendment except by a bill. Every bill except the general appro-

23 priatlon bill and bills for the enactment, rearrangement, codifi-

24 cation, or revision of a system of laws shall be confined to one

25 object and shall contain a brief title indicative of its object.

26 CB) All bills enacting, amending, or reviving laws shall set forth

27 completely the provisions of the laws enacted, amended, or revived

28 and no system or code of laws shall be adopted by general reference

29 to such system or code of laws.

30 (C) Every bill shall be read at least by title on three separate

31 days in each house. No bill shall be considered for final passage

32 unless it has been reported on by a conmittee.

33 (D) No bill which has lx-en rejected by cither, louse may aqain be

34 proposed in the sanf hoicx! during tlxj simu Hessian wit lout the con-

sent or .i imjoi iiy of tl i„«(. r: . 1.,-l-d lu Ilk' hnwv which lejocl.xl it.

13

35

1 (E) No amendments to bills by one house shall be concurred in

2 by the other, nor shall any conference committee report be concurred

3 in by either house except by the same vote required for final passage

4 of the bill. The vote thereon is to be by record vote. A record

5 vote is a vote by yeas and nays entered on the journal.

6 (F) No bill shall become law without the concurrence of at least

7 a majority of the members elected to each hou-.e. Final passage of a

8 bill shall be by record vote. At the request of one-fifth of the

9 members elected to either house, a record vote shall be taken on any

10 other measure or for any other purpose.

11

12 Source: La. Const. Art. Ill, SS 16, 17, 18, 21, 23, 24, 25, 25.1;

13 Art. IV, S 9 (1921)

.

14

15 Comment: Rewords present provisions requiring the enactment of laws only

16 by bill. Retains requirement that a bill be confined to one object

17 and have a title indicative of that object. Continues the exception

18 in the present provisions relating to the general appropriation bill

19 and bills to enact, rearrange, codify, or revise a system ~ f laws .

20 Restates previsions relating to the prohibition against the

21 adoption of laws by reference.

22 Revises procedure for reading of bills in the legislature.

23 Requires reading of a bill at least by title on three separate days

24 in eacr house. Retains provision requiring bills to be reported on

25 before consideration for final passage but removes requirement for

26 reading in full.

27 Retains provision relating to reconsideration of rejected bills

28 without substantive change.

29 Restates present provisions relating to vote requirement for

30 concurrence in amendments of another house or conference committee

31 reports by specifying that concurrence in either case is to be by the

32 same vote required for final passage.

33 Reword?; provisions relating to the vote rcfjuircd for passage of

34 a bill. r.|.cif its that a biJi must iwiw at lenr.l n majority of

35 vol.". in e.« li lutJ' to I-.B2-. II I. iin. oiovir.i'i, |.l.itil»l lo n-.|ili mienl

14

1 of one-fifth of elected members in either house for a record vote

2 on other than final passage. Defines record vote.

3

4 Section 24. Appropriations

5 Section 24. (A) No money shall be withdrawn from the state

6 treasury except through specific appropriation, and no appropriation

7 of money shall be made for longer than two years or for contingencies.

8 (B) All bills for raising revenue or appropriating money shall

9 originate in the House of Representatives, but the Senate may pro-

10 pose or concur in amendments, as in other bills.

11 (C) The general appropriation bill shall be itemized and shall

12 contain only appropriations for the ordinary operating expenses of

13 government, public charities, pensions, and the public debt and

14 interest thereon.

15 (D) All other bills for appropriating money shall be for a specific

16 purpose and for a specific amount.

17

18 Source: La. Const. Art. Ill, S 22; Art. IV, SS 1, 9, 10 (1921).

19

20 Comment: Rewords present provisions relating to withdrawal of money from

21 the state treasury. Retains prohibitions against appropriations

22 being made for longer than two years or for contingencies.

23 Retains provision relating to origination of revenue or appro-

24 priation bills witK-ut substantive change.

25 Restates present provisions relating to the general appropriation

26 bill without sul -itantive change.

27 Rewords present provisions relating to other appropriation bills

28 without substantive diange.

29

30 Section 25. Signing of Dills; Delivery to Governor

31 Section 25. (A) A bill that has been passed by both houses of the

32 legislature shall be signed by the presiding officers of both

33 houses and shall be submitted to Die yovenor for his signature or

34 otlier action. Delivery lo lie governor :;]will be within three diys

35 afhr |ik;>|'.

II

1 (B) No joint, concurrent, or other resolution shall require the

2 signature or other action of the governor.

3

4 Source: La. Const. Art. Ill, S 26; Art. V, S 17 (1921).

5

6 Comment: Revises present provisions relating to the signing of bills by

7 the presiding officers of both houses. No longer requires signing

8 in open session. Allows delivery of signed bills to governor up to

9 three days after passage instead of present requirement of delivery

10 on the same day.

11
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12 Section 26. Signature of Governor on Bills; Veto

13 Section 26. If the governor does not sign or veto the bill within

14 ten days after its delivery to him if the legislature is in session

15 or within twenty days if the legislature is adjourned, it shall become

16 law.

17 If the governor does not approve of a bill he may veto it and

18 return it to the legislature, with his veto message, within twelve

19 days after its delivery to him if the legislature is in session. If

20 the legislature is not in session when the governor vetoes a bill,

21 he shall return the bill with his veto message to the legislature as

22 provided by law. Any bill so returned by the governor and approved

23 by two-thirds of the members elected shall become law.

24

25 Source: La. Const. Art. V, S 15 (1921).

26

27 Comment: Revises the present provision relating to the signing or

28

29

30

31

32

33

34

35

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

vetoing of bills by the governor. Allows the governor 10 days if

the legislature is in session to sign or veto a bill. Gives the gov-

ernor an additional period of time in which to prepare and deliver

his veto message, up to 2 days even on bills vetoed at the last

minute. Allows the govevnor up to 20 days if the legislature has

adjourned to sign or veto a bill. Allows tlie legislature to specify

Ikw ;ind wln-n !.!• gnwwnrw i:; to rcinm bills wlmxl Mht.fl tlx-y nn*

no! in tfe«*;tuu. 14 I, mi:; pi i.vi:;ion cul.ftinV) Uj two-thirds vole

K.

requirement to override the governor's veto.

Section 27. Effective Date of Laws

Section 27. Each law shall be published as provided by law and

shall take effect on the sixtieth day following the sighing of the

bill by the governor. If he neither signs nor vetoes, the bill shall

become effective on the sixtieth day after the last day on which he

may sign or veto it. However, any bill may specify an earlier or

later effective date.

Source: La. Const. Art. Ill, S 27 (1921).

Comment: Revises present provisions relating to effective date of laws.

Changes effective date from the present twelve noon on the twentieth

day after adjournment sine die . Provides for the general appropriation

bill, emergency legislation, and other bills to have an earlier or

later effective date.

Section 28. Suspension of Laws

Section 28. No power of suspending laws of this state shall be

exercised except by the legislature and then only by the same vote

required for final passage of the law proposed to be suspended. The

vote thereon shall be by record vote.

Source: La. Const. Art. XIX, S 5 (1921).

Comment: Rewords present provision without substantive change.

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on May 24, 1973

State Capitol, Room 205

Baton Rouge, Louisiana

Friday, June 1, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions.

Absent

Sen. K. D. Kilpatrick

Rep. Edward LeBreton

Present

Sen. Cecil Blair

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Louis Landrum

Gary O'Neill

The meeting was called to order by Chairman Blair.

Secretary O'Neill called the roll and a quorum being estab-

lished, the meeting proceeded.

Secretary O'Neill read the agenda as set forth in the

notice mailed by the secretary of the convention. Mr. O'Neill

moved to adopt the minutes of the May 18 and May 19, 1973,

meetings. The motion was adopted unanimously.

The committee began its review of the Second Draft of

the legislative article. The actions of the committee on

each proposed section are as follows {reference to section,

number, and page refers to the Second Draft which is attached

hereto and made a part of these minutes as Appendix A)

:

Section 1. On page 1, line 31 inserted word
manage in place of word govern .

Section 2. (A) Inserted the word and in the
phrase one hundred and twenty day period on page
2, lines 8 and 12.

(B) On motion by Mr. O'Neill, inserted the
phrase as the case may be , on page 2, line 17,
after the word houses , and inserted the phrase
object or objects in place of the phrase purpose
or purposes on line 19.

On motion by Mr. Casey, on line 27, changed
the phrase thirty legislative days to read thirty
calendar days .

Section 3. On page 3, line 28, inserted the word
and in the phrase one hundred and eleven

Section 4. (B) On motion by Mr. Casey, delete
comma after the word legislature on page 4, line
19.

(D) On motion by Mr. Casey, deleted the phrase
any vacancy occurring on page 4, line 31, and
inserted in lieu thereof the phrase when a vacancy
occurs , and inserted the phrase the remainder of
the term after the word legislature, on line 32.

Section 5. (A) On motion by Mr. Fayard, deleted
the last sentence of the paragraph contained on
page 5, lines 23, 24, and 25, and inserted in lieu
thereof: Within ten days after the legislature
adopts an apportionment plan the presiding officers

17
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of the two houses shall submit the plan to the
supreme court for review .

(B) On motion by Mr. Fayard, deleted the phrase
as required by Paragraph (A) of this section on page
5, lines 26 and 27, and inserted after the word
therefor, the phrase by the attorney general within
ten days after the close of the year above specified .

Section 6. (C) On page 6, line 31, requested the
word house be capitalized.

Section 7. No change made.

Section 8. No change made.

Section 9. On motion by Mr. Juneau, added the word
oral on page 8, line 20. The sentence would read:
A record vote is a written, printed, or oral vote
by yeas and nays .

Section 10. No change made.

Section 11. Deleted comment on page 9, lines 31,

32, and 33, and inserted in lieu thereof: Changes
the vote requirement for the legislature from two-

thirds of members to two-thirds of the elected
gathers and deletes the phrase "whether fixed in
this constitution or otherwise ."

Section 12. On motion by Mr. O'Neill, deleted
entire section and inserted in lieu thereof: The
legislature shall pass no local or special law
when a general law is or can be made applicable .

Section 13. No change made.

Section 14. No change made.

Section 15. No change made.

Section 16. No change made.

Section 17. (C) On page 13, line 31, deleted word
purpose and inserted in lieu thereof, the word
object .

(E) On motion by Mr. Fayard, added the words or
considered on page 14, line 2, after the word pro-

posed .

(F) On motion by Mr. Juneau, deleted the phrase
is to be and inserted in lieu thereof the word shall .

Section 18. No change made.

Section 19. No change made.

The committee asked the staff to rework the comments on each

section.

Chairman Blair adjourned the meeting at 4:35 p.m. to

be reconvened at 9:00 a.m. the following morning.

Cecil Blair, Chairman

Calvin Fayard, Vice Chairman

/%*« *% Q
{jkM-Gary O'leill, Secretary

SECOHP DRAFT

(For Consideration June 1, 2, 1973)

CC-

1 Constitutional Convention of Louisiana of 1973

2 COMMITTEE PROPOSAL NUMBER

3 Introduced by Cecil R. Blair on behalf of the Committee on

4 Legislative Powers and Functions.

5 A PROPOSAL

6 Making provisions for the legislative branch of government

7 and necessary provisions with respect thereto.

8 PROPOSED SECTIONS:

9 Article , Section 1. Legislative Power of St ate :

Vesting: Continuous Body

Section 1. (A) The legislative power of the state

is vested in a legislature consisting of a Senate and

a House of Representatives.

(B) The legislature shall be a continuous body

during the terra for which its members are elected.

17 Source: La. Const. Art. Ill, SI (1921).

18

19 Comment: Paragraph (A) rewords without substantive change

20 the present provisions. Paragraph (B) is new. Term

21 "continuous body" does not mean that the legislature is

22 in continuous session, but rather, that the legislature

23 is a legal entity for the whole of each term of its

24 members. Clarifies the authority of the legislature to

25 organize itself, select its officers and establish its

26 standing committees. Allows the legislature to operate

27 through its standing committees year round for the con-

28 tinuing study and analysis of needed or proposea legis-

29 lacive action. Lessens the necessity for the appoint-

30 ment of interim committees 1j meet between sessions.

31 Permits the legislature to more readily qovern its own

32 operations when not actually in session by .illowii-; tit.'

33 legislature, if it ;;oi'Ihi.i';»'.., to i".>v >.- , i i
<j'

34 things, prcfilimi "I l<i I I , li-!-..ii mtn.'i .i
.

)i ;

35 prior lo coliVi-ti i ii>i in m "I -•. t ••' '; .i

1 assignment of such bills to committees, and pre-session com-

2 mittee hearings and determination of reports.

3

4 Section 2 . Annual Sessions: Extraordinary Sessions

5 Section 2. (A) The legislature shall meet in regular

6 annual sessions. In each year the regular session shall

7 not extend for more than sixty legislative days within

8 a one hundred twenty day period; however, upon the con-

9 sent of a majority of the elected members of each house,

10 the legislature may extend the regular session in any

11 year for not to exceed fifteen legislative days within

12 the one hundred twenty day period.

13 (B) The legislature may be convened at other times

14 by the governor or, at the written request of a majority

15 of the elected members of each house, by the presiding

16 officers of both houses. The governor or the presiding

17 officers of both houses shall issue a proclamation con-

18 vening the legislature into extraordinary session. The

19 proclamation shall state the purpose or purposes for

20 convening the legislature in extraordinary session, the

21 date on which the legislature is to be convened, and

22 the number of days for which the legislature is convened.
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23 The Power to legislate, under the penalty of nullity,

24 shall be limited to the objects specifically enumerated

25 in the Proclamation convening the extraordinary session,

26 and the session shall be limited to the number of days

named therein, which shall never exceed thirty legislative

28 days.

29

30 Source: La. Const. Art. Ill, S8; Art. V, S14. (1921)

31

32 Comment: Requires the legislature, to meet in regular annual

33 session with no restriction as to fiscal matters in the

34 odd-year sessions as is presently the case. Establishes

35 the length of the regular sessions at 60 legisla tive

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30 Source: La. Const. Art. Ill, SS2, 3, 4, 5 (1921).

31

32 Comment: Establishes a maximum number of members for each

33 house of the legislature but permits the legislature

34 to fix the exact size. The maximum allowable number of

35 senators is increased from 39 to 41 and the maximum

days to be held within a 120 day period. Allows for

one extension of the regular session by the consent of

a majority of the elected members for up to 15 legis -

lative days within the same 120 day period. Term "legis-

lative days" is new and refers to the actual number of

days the legislature actually meets, sometimes referred

to as "working days."

Continues the existing authorization to the governor

and the legislature to call extraordinary sessions but

reduces the vote necessary for the legislature to call

itself into session from 2/3rds to a majority of the

elected members of each house. Changes the method of

the legislature calling itself into session by providing

that the presiding officers of both houses are to issue

the call or proclamation.

Rewords present provision without substantive change

relative to the issuance of the proclamation and the

enumeration of objects to be considered.

Retains present provision without substantive change

relative to the restriction on the power to legislate

and the limitation on the number of days of an extra-

ordinary session.

Section 3. size

Section 3. The number of members of the legislature

shall be provided by law, but the number of Senate members

shall not exceed forty-one and the number of House members

shall not exceed one hundred eleven.

1 allowable number of representatives is increased from

2 105 to 111. Deletes those provisions of the constitu-

3 tion establishing specific geographic districts.

4

5 Section 4. Qualifications; Residence Requirements; Term.

6 Vacancies

7 Section 4. (A) Every elector who at the time of his

8 election has reached the age of eighteen years shall

9 be eligible to membership in the House of Representatives

10 Every elector who at the time of his election has reached

11 the age of twenty-one years shall be eligible to member-

12 ship in the Senate.

13 (B) No person shall be eligible to membership in

14 the legislature unless at the time of his election he

15 has been a resident of the state for two years and

16 actually domiciled within the legislative district from

17 which he seeks election for one year immediately pre-

18 ceding his election. However, at the first election

19 following the reapportionment of the legislature, only,

2 " a person may qualify for election from any district

21 created in whole or in part from the district existing

22 prior to reapportionment in which such person was

23 domiciled, if he was domiciled in that prior district for

24 at least one year immediately preceding his election.

25 The seat of any member who changes his domicile from the

26 legislative district which he represents shall be

27 vacated thereby, any declaration of a retention of

28 domicile to the contrary notwithstanding.

2 9 (C) The members of the legislature shall be elected

30 for terms of four years each.

31 (D) Any vacancy occurri -j in either house of the

32 legislature shall be filled only by election, as provided

33 by law.

34

35 Source: La. Const. Art. Ill, SS8, 9 (1921).

3

4

5

6

7

8

9

10

11

12

13

1 Comment: Reduces age requirement for senators from 25 to

2 21 years. Specifies 18 years instead of "elector" for

age requirement for representatives.

Reduces residency in the state from 5 to 2 years

and requires one year of actual domicile in the district

preceding election. Present constitution requires 1-

year residence . Makes special provision for the first

election following reapportionment. Provides that change

of domicile (rather than residence) vacates the seat.

Retains the 4-year term of members.

Requires any vacancy in legislative office to be

filled only by election as provided by law . Present

provision requires the governor to order elections to
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14 fill vacancies.

15

16 Section 5. Legislative Apportionment; Judicial Review ;

17 Apportionment by Supreme Court

18 Section 5. (A) Not later than the end of the first

19 year following the year in which the population of this

20 state is reported to the president of the United States

21 for each decennial federal census, the legislature shall

22 apportion the representation in each house on the basis of

23 the total state population as shown by the census. The

24 legislature shall submit any apportionment plan adopted by

25 it to the state supreme court for review.

26 (B) If the legislature fails to apportion itself as

27 required by Paragraph (A) of this section, the supreme court

28 upon petition therefor, shall apportion each house thereof

29 as provided in Paragraph (A) of this section.

30 (C) The procedure for review and petition shall be

31 provided by law.

32 Source: La. Const. Art. Ill, 5S2, 3, 4, 5, 6 (1921).

33 Comment: Replaces present provisions in the constitution

34 relating to reapportionment of the House and Senate.

35 Requires the legislature no later than the end of the

1 first year following the official promulgation of the

2 census to reapportion the state on the basis of total

3 state population. Deletes all provisions specifying the

4 geographical make-up of legislative districts.

5 Grants to the state supreme court direct appellate

6 review of legislative reapportionment as well as the

7 authority upon petition to apportion the legislature when

8 it fails to do so. The procedure for this review and

9 petition is to be established by the legislature.

10 (Replaces Article III, SS2,3; deletes Article III, SS4,

11 5, and 6 )

12

13 Section 6. Judging Qualifications and Election; Pro-

14 cedural Rules; Discipline; Officers

15 Section 6. (A) Each house shall be the judge of the

16 qualifications and elections of its own members, deter-

17 mine the rules of its procedure, and may punish its

18 members for disorderly conduct or contempt and, with

19 the concurrence of two-thirds of its elected members, may

20 expel a member. Expulsion* shall create a vacancy in the

21 office.

22 (B) Each house shall have power to compel the attend-

23 ance and testimony of witnesses and the production of

24 books and papers before such house as a whole, before

25 any committee thereof, or before joint committees of

26 the houses and shall have the power to punish for con-

27 tempt those in wilfull disobedience of its orders.

28 (C) Each house shall choose its own officers, includ-

29 ing a permanent presiding officer selected from its mem-

30 bership, who shall be designated in the Senate as the

31 president of the Senate and in the house as the speaker

32 of the House of Representatives.

33

34 Source: La. Const. Art. Ill, $$10, 11; Art. V, $$8, 17 (1921).

35

1 Comment: Revises present provisions providing for each

2 house to be the judge of the "qualifications, elections,

3 and returns* of its own members by deleting the word

4 "returns". Clarifies power to expel by stating that

5 expulsion creates a vacancy.

6 Retains provision relating to compelling attendance

7 and production of papers and authorizes legislature to

8 punish for contempt those who disobey its orders.

Removes the lieutenant governor as presiding officer

of the Senate and provides that each house is to choose

its officers from its members.

Section 7. Privileges and Immunities

Section 7. The members of the legislature shall in

all cases, except felony, be privileged from arrest

during their attendance at the sessions and committee

meetings of their respective houses and in going to and

returning from the same. No member shall be questioned

in any other place for any speech or debate in either

house.

22 Source: La. Const. Art. Ill, $13 (1921).

23

24 Comment: Revises present provision by extending the privileges

25 and immunities granted legislators during sessions to

26 include committee meetings. Extends privilege from

27 arrest in criminal matters to all offenses not felonies.

28

29 Section 8. Conflict of Interest

30 Section 8. Legislative office is a public trust and

31 every effort to realize personal gain through official

32 conduct is a violation of that trust. The legislature

33 shall enact a code of ethics prohibiting conflict be-

34 tween public duty and private interests of members of

35 the legislature.

1 Source: La. Const. Art. Ill, $$ 29, 30 (1921).

2

3 Comment: This provision substantially replaces those provisions

4 in the present constitution relating to legislative

5 conflict of interest. It deletes provisions requiring

6 individual legislators to disclose personal interests

7 in bills and refrain from voting as well as those pro-
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8 visions relating to the sale or trade of votes.

9

10 Section 9. Quorum; Compulsory Attendance; Journal;

11 Adjournment; Consent of Other House

12 Section 9. (A) Not less than a majority of the

13 elected members of each house shall form a quorum to trans-

14 act business, but a smaller number may adjourn from day

15 to day and shall have power to compel the attendance of

16 absent members.

17 (B) Each house shall keep a journal of its proceed-

18 ings which shall be published from day to day and which

19 shall accurately reflect the proceedings of that house, in-

20 eluding all record votes. A record vote is a written or

21 printed vo£e by yeas and nays.

22 (C) Whenever the legislature is in session neither

23 house shall adjourn for more than three days or to any

24 other place than that in which it is then meeting, without

25 the consent of the other house.

26

27 Source: La. Const. Art. Ill, SS7, 15, 19, 20 (1921).

28

29 Comment: Clarifies present provision relative to quorum by

30 specifying that it is a majority of the elected members

31 of each house.

32 Retains requirement for each house to maintain a

33 journal and adds definition of record vote.

34 Rewords without substantive change provision re-

35 lating to adjournment of either house for more than

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

three days without consent of the other house.

Section 10. Legislative Auditor

Section 10. There shall be a legislative auditor

who shall be elected by the consent of a majority of the

elected members of each house and may be removed by the

consent of *:wo-thirds of the elected members of each

house. The legislative auditor shall be responsible

solely to the legislature and shall serve as fiscal advisor

to the legislature. He shall perform such duties and

functions relating to the auditing of the fiscal records

of state and local governments as are provided by law.

Source: La. Const. Art. VI, S26(2) (1921).

comment: Rewords present provisions relating to the legislative

auditor. Provides for his election by a simple majority

but requires a two-thirds majority to remove. Deletes the

detail in the present constitution relating to the exist-

ing executive and legislative functions of the legislative

auditor and instead provides that the legislature is to

spell out his duties and function.

23

24

25

26

27

28

29

30

31

32

33

34

35

Section 11. Salaries of Public Officers; change

Section 11. Salaries of public officers may be

changed only by vote of two-thirds of the elected members

of each house of the legislature.

Source: La. Const. Art. Ill, 534 (1921)

.

Comment: Rewords present provisions without substantive change

but deletes phrase "whether fixed in this Constitution or

otherwise.

"

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

Section 12. Local or Special Laws; Prohibited Subjects

10

Section 12. The legislature shall not pass any local

or special law:

1) For the holding and conducting of elections, or

fixing or changing the place of voting.

2) Changing the names of persons; authorizing the

adoption or legitimation of children or the emancipation

of minors; affecting the estates of minors or persons

under disabilities; granting divorces; changing the law

of descent or succession; giving effect to informal or

invalid wills or deeds or to any illegal, disposition of

property.

3) Concerning any civil or criminal actions, including

changing the venue in civil or criminal cases, or regulat-

ing the practice or jurisdiction of any court, or changing

the rules of evidence in any judicial proceeding or inquiry

before courts, or providing or changing methods for the

collection of debts or the enforcement of judgments, or

prescribing the effect of judicial sales.

4) Authorizing the laying out, opening, closing,

altering, or maintaining of roads, highways, streets, or

alleys; relating to ferries and bridges, or incorporating

bridge or ferry companies, except for the erection of

bridges crossing streams which form boundaries between

this and any other state; authorizing the constructing of

street passenger railroads in any incorporated town or

city.

5) Exempting property from taxation; extending the

time for the assessment or collection of taxes; for the

relief of any assessor or collector of taxes from the

performance of his official duties or of his sureties from

liability; remitting fines, penalties, and forfeitures; or

refunding moneys legally paid into the treasury.

6) Regulating labor, trade, manufacturing, or

agriculture; fixing the rate of interest.

7) Creating corporations, or amending, renewing.
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11

extending, or explaining the charters thereof; granting to

any corporation, association, or individual any special or

exclusive right, privilege, or immunity.

8) Regulating the management of public schools, the

building or repairing of schoolhouses and the raising of

money for such purposes, except as otherwise provided in

this constitution.

9 Source: La. Const. Art. IV, J4 (1921).

10

11 Comment: Retains concept of enumerating subjects which the

12 legislature is prohibited from passing local or special

laws on. Present provision deletes enly 1 paragraph

relating to the legalization of unauthorized acts of public

officers.

The committee is aware that although it has primary

responsibility for Article IV, Section 4, it will co-

ordinate the final draft with all other substantive

committees having one or more paragraphs of this section

assigned to it.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

Section 13. Local or Special Laws; Notice of Intention;

Publication

Section 13. No local or special law shall be introduced

into the legislature unless notice of the intention to intro-

duce such law has been published, without cost to the state,

in the locality where the matter or things to be affected

are situated on two separate days, the last day of which

is at least thirty days prior to the introduction of such

a bill into the legislature. The notice shall state the

substance of the contemplated law. Every such bill shall

contain a recital that the notice has been given.

34 Source: La. Const. Art. IV, S6 (1921).

35

12

1

2

3

4

5

6

7

8

9

10

11

12

13

14

Comment: Rewords the present provision relating to publication

thirty days prior to introduction but specifies the number

of times notice is to be published. Deletes that part of

provision requiring that evidence of publication be ex-

hibited in the legislature.

Section 14. Suits Against the State

Section 14. The legislature may authorize suit to

be filed against the state, its agencies, and political

subdivisions, and shall provide a method of procedure

and the effect of the judgments which may be rendered

therein. Any law enacted for the purpose shall waive

immunity from suit and from liability.

15 source: La. Const. Art III, S35 (1921).

16

17 Comment: Rewords present provisions relating to authorization

18 of suit against the state, its agencies, and political

19 subdivisions.

Deletes the detail contained in the present constitu-

tion. Also deletes the specific provision withdrawing

the waiver of immunity from suit of certain state and local

board and agencies. (Art. XIX, S26)

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

Section 15. Continuity of Government

Section 15. The legislature shall provide for the

orderly and temporary continuity of government, in periods

of emergency, until such time as the normal processes of

government can be reestablished in accordance with the

constitution and laws of the state. It shall also provide

for the prompt and temporary succession to the powers

and duties of public offices, the incumbents of which may

become unavailable to execute the functions of their offices

35 Source: La. Const. Art. II, S3 (1921).

1 Comment: Revises the present provision by extending this power

2 to all types of emergencies and not just to those caused

by enemy attack. Requires the legislature to provide for

continuity of government and succession to office in those

emergencies.

3

4

5

6

7

8

9

10

11

12

Section 16. Style of Laws; Enacting Clause

Section 16. The style of the laws of this state shall

be: "Be it enacted by the Legislature of Louisiana." It

shall not be necessary to repeat the enacting clause after

the first section of an act.

13 Source: La. Const. Art. Ill, 57 (1921).

14

15 Comment: Retains the present provision with only style changes.

16

17 Section 17. Passage of Bills

18 Section 17. (A) The legislature shall enact no law

19 and propose no amendment to the constitution except by

20 a bill. Every bill, except the general appropriation bill

21 and bills for the enactment, rearrangement, codification,

22 or revision of a system of laws, shall be confined to one

23 object and shall contain a brief title indicative of its

24 object.

25 (B) All bills enacting, amending, or reviving laws

26 shall set forth completely the provisions of the laws en-

27 acted, amended, or revived, and no system or code of laws

28 shall be adopted by general reference to such system or code

29 of laws.
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30 (C) No bill shall be so amended in its passage through

31 either house as to change its original purpose.

32 (D) Every bill shall be read at least by title on three

33 separate days in each house. No bill shall be considered

34 for final passage unless it has been reported on by a com-

35 mi t tee.

14

1 (E) No bill which has been rejected by either house

2 may again be proposed in the same house during the same

3 session without the consent of a majority of the members

4 elected to the house which rejected it.

5 (F) No amendments to bills by one house shall be con-

6 curred in by the other, nor shall any conference committee

7 report be concurred in by either house except by the same

8 vote required for final passage of the bill. The vote

9 thereon is to be by record vote.

10 (G) No bill shall become law without the concurrence of

11 at least a majority of the members elected to each house.

12 Pinal passage of a bill shall be by record vote. At the

13 request of one-fifth of the members elected to either

14 house, a record vote shall be taken on any other measure

15 or for any other purpose.

16

17 Source: La. Const. Art. Ill, SS8.1, 16, 17, 18, 21, 23, 24,

18 25, 25.1; Art. IV, 59 (1921).

19 Comment: Rewords present provisions requiring the enactment of

20 laws only by bill. Retains requirement that a bill be con-

21 fined to one object and have a title indicative of that

22 object. Continues the exception in the present provisions

23 relating to the general appropriation bill and bills to

24 enact, rearrange, codify, or revise a system of laws .

25 Restates provisions relating to the prohibition against

26 the adoption of laws by reference.

27 Restates provision prohibiting amendments to bills

28 which are not germane.

29 Revises procedure for reading of bills in the legis-

30 lature. Requires reading of a bill at least by title on

31 three separate days in each house. Retains provision

32 requiring bills to be reported on before consideration for

33 final passage but removes requirement for reading in full.

34 Retains provision relating to reconsideration of

35 rejected bills without substantive change.

15

Restates present provisions relating to vote require-

ment for concurrence in amendments of another house or

conference committee reports by specifying that concurrence

in either case is to be by the same vote required for final

passage.

Rewords provisions relating to the vote required for

passage of a bill. Specifies that a bill must receive at

8 least a majority of votes in each house to pass. Retains

9 provision relating to requirement of one-fifth of elected

10 members in either house for a record vote on other than

11 final passage.

12

13 Section 18. Appropriations

14 Section 18. (A) No money shall be withdrawn from the

15 state treasury except through specific appropriation, and no

16 appropriation of money shall be made for longer than two

17 years or for contingencies.

18 (B) All bills for raising revenue or appropriating

19 money shall originate in the House of Representatives,

20 but the Senate may propose or concur in amendments, as in

21 other bills.

22 (C) The general appropriation bill shall be itemized

23 and shall contain only appropriations for the ordinary

24 operating expenses of government, public charities, pensions,

25 and the public debt and interest thereon.

26 (D) All other bills for appropriating money shall be

27 for a specific purpose and for a specific amount.

28 (E) Any bill appropriating money in an extraordinary

29 session of the legislature convened after final adjourn-

30 ment of the regular session held in the last year of the

31 term of office of a governor, except for expenses of the

32 legislature, shall require the approval of three-fourths

33 of the elected members of each house.

34

35 Source: La. Const. Art. Ill, 522; Art. IV, SSI, 9, 10, 11 (1921).

16

1 Comment: Rewords present provisions relating to withdrawal of

2 money from the state treasury. Retains prohibitions against

3 appropriations being made for longer than two years or for

4 contingencies.

5 Retains provision relating to origination of revenue

6 or appropriation bills without substantive change.

7 Restates present provisions relating to the general

8 appropriation' bill without substantive change.

9 Rewords present provisions relating to other appro-

10 priation bills without substantive change.

11 Revises present provision relating to appropriation

12 bills in extraordinary sessions held in the period 90 days

13 before the primary election for governor and ending at the

14 expiration of the governor's term to bring it into

15 with the provision dealing with annual sessions since

16 the 90-day period might overlap with the 120-day period

17 if the date for the primary election were changed.

18

19 Section 19. Signing of Bills; Delivery to Governor

20 Section 19. (A) A bill that has been passed by both

21 houses of the legislature shall be signed by the presiding

22 officers of both houses and shall be submitted to the

23 governor for his signature or other action. Delivery to the
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24

25

26

27

28

29

30

31

32

33

34

35

governor shall be within three days after passage.

(B) No joint, concurrent, or other resolution shall

require the signature or other action of the governor.

Source: La. Const. Art. Ill, $26; Art. V, $17 (1921).

Comment: Revises present provisions relating to the signing

of bills by the presiding officers of both houses. No longer

requires signing in open session. Allows delivery of signed

bills to governor up to 3 days passage instead

of present requirement of delivery on the same day.

Section 24. (B) Inserted the word originated after
the word be on page 19, line 18.

(C) On line 27, inserted the word proceedings
after the word Impeachment , and on line 28 after
the word governor , inserted the language and the
office shall be filled by the governor until deci -

sion of the impeachment .

Section 25. On motion by Mr. Fayard, deleted the
word may on page 20, line 14, and inserted in lieu
thereof, the word shall .

Section 26. On motion by Mr. O'Neill, deleted the
word may on page 20, line 26, and inserted in lieu
thereof, the word shall .

Mr. Juneau moved that the committee send a copy of the

draft to all legislators and members of the convention. There
2

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice mailed by the Secretary

of the Convention on May 24, 1973

State Capitol, Room 205

Baton Rouge, Louisiana

Saturday, June 2, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee c

Legislative Powers and Functions.

were no objections to the motion.

Chairman Blair adjourned the meeting at 11:00 a.m.

Blair, Chairman

Calvin Fayard, Vice Chairman

Gary O'Nrfill, Secretary

Absent

Sen. K. D. Kilpatrick

Rep. Edward LeBreton

Rep. Thomas Casey

Present

Sen. Cecil Blair

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Louis Land run

Gary O'Neill ^

The meeting was called to order by Chairman Blair.

Secretary O'Neill called the roll and a quorum being estab

lished, the meeting proceeded.

The committee began its discussion of the Second Draf

beginning with Section 20 where the committee had left off

the day before. The actions of the committee on each pro-

posed section are as follows (reference to section, number,

and page refers to the Second Draft which is attached here-

to and made a part of these minutes as Appendix A)

:

Section 20. (B) On page 17, line 10 after the word
adjourned changed sentence to read: before the
governor vetoes or returns one or more bills , and
on line 13 added the word subsequently after the
word and.

(C) On page 17, changed to read as follows:
The presiding officers of both houses shall convene
the legislature in veto session upon the written
request therefor, by at least a majority of the
members elected to each house, on the thirty-fifth
day after final adjournment of each session, for
the sole purpose of reconsidering the bills vetoed
by the governor. The veto session shall not exceed
five consecutive days .

Section 21. On page 18, line 4, deleted phrase Each
law and inserted in lieu thereof the phrase All laws .

Section 22. No change made.

Section 23. No change made.

17

1 Section 20. Signature of Governor on Bills; Veto

2 Section 20. (A) A bill shall become law if thn governor

3 does not sign or veto the bill within ten days after its

4 delivery to him if the legislature is in session or within

5 twenty days if the legislature is adjourned.

6 (B) If the governor does not approve of a bill he may

7 veto it and return it to the legislature, with his veto

8 message, within twelve days after its delivery to him if

9 the legislature is in session. If the legislature has ad-

10 journed when the governor vetoes a bill, he shall return

11 the bill, with his veto message, to the legislature as

12 provided by law. Any bill thus returned by the governor

13 and approved by two-thirds of the elected members of each

14 house shall become law.

15 (C) If any bill is vetoed after adjournment of the

16 legislature, the presiding officers of both houses shall

17 convene the legislature in veto session on the twenty-

18 fifth day after adjournment for the sole purpose of re-

19 considering the bill and the governor's veto message. The

20 veto session shall not exceed five consecutive days.

21

22 Source: La. Const. Art. V, §15 (1921).

23

24 Comment: Revises the present provision relating to the signing

25 or vetoing of bills by the governor. Allows the governor

26 10 days if the legislature is in session to sign or veto

27 a bill and up to 20 days if the legislature has adjourned.
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28

29

30

31

32

33

34

35

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

Gives the governor an additional period of time in

which to prepare and deliver his veto message. Allows the

legislature to specify how the governor is to return

bills vetoed when they are not in session. Retains provision

relating to 2/3rds vote requirements to override the govern-

or's veto.

Revises present provisions on veto sessions and makes

them automatic when the governor vetoes even one bill after

18

the legislature has adjourned.

Section 21. Effective Date of Laws

Section 21. Each law shall be published as provided

by law and shall take effect on the sixtieth day after final

adjournment of the session in which they were enacted.

However, any bill may specify an earlier or later effective

date.

Source: La. Const. Art. Ill, S27 (1921).

Comment: Revises present provisions relating to effective date

of laws. Changes effective date from the present 20th day

after adjournment to the 60th day after adjournment.

Provides for the general appropriation bill, emergency

legislation, and other bills to have an earlier or later

effective date. Deletes those present provisions on cer-

tification of emergency legislation.

Section 22. Suspension of. Laws

Section 22. No power of suspending laws of this state

shall be exercised except by the legislature and then only

by the same vote required for final passage of the law

proposed to be suspended. The vote thereon shall be by

record vote.

Source: La. Const. Art. XIX, S5 (1921).

Comment: Rewords present provision without substantive change.

Section 23. Corporations; Perpetual or Indefinite Duration;

Dissolution; Perpetual Franchises or Privileges

Section 23. The legislature may authorize the organiza-

tion of corporations for perpetual or indefinite duration.

However, every corporation shall be subject to dissolution

or forfeiture of its charter or franchise, as provided by

law. Neither the state nor any political subdivision

shall grant a perpetual franchise or privilege to any

person or corporation.

10

11

12

13

14

15

16

17

la

19

20

21

22

23

24

25

26

27

2 3

29

30

31

32

33

34

35

1

2

3

1

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

Source: La. Const. Art. XIII, S7 (1921).

Comment: Rewords without substantive change. Other sections in

Article XIII assigned to the committee (§S2, 3, 5, f. 8)

have been deleted.

Section 24. State and District Officers; Impeachment; Con-

viction; Effect

Section 24. (A) All state and district officers, whethe

elected or appointed, shall be liable to impeachment for

felonies, incompetency, corruption, extortion, oppression

in office, gross misconduct, or habitual drunkenness.

(B) All impeachments shall be by the House of Represen-

tatives and shall be tried by the Senate. Two-thirds of the

senators elected shall be necessary to convict. The Senate

may sit for said purpose whether or not the House is in

session and may adjourn as it thinks proper.

(C) Judgment of conviction in impeachment cases removes

and debars the accused from holding any office under the

state, but neither conviction nor acquittal shall prevent

prosecution and punishment otherwise according to law.

Impeachment shall suspend any officer except the governor

or acting governor, and the office shall be filled in the

manner provided for filling vacancies until decision of

impeachment.

Source: La. Const. Art. IX, SSI, 2 (1921).

Comment: Revises present provision relating to grounds for

impeachment by replacing words "high crimes" by the word

"felonies" and deleting "misdemeanors in office" and

"favoritism.

"

Deletes disqualification from practicing law if

judge, district attorney or attorney general is convicted.

Clarifies method of filling the office of a suspended

official.

The provision in the present constitution and this

proposed section do not apply to local officers.

Deletes the provision on removal by address of the

legislature.

Section 25. Removal by Suit; Officers Subject ; Commencement

of Suit

Section 25. The legislature may provide for the re-

moval by suit of any state, district, parochial, ward, or

municipal officer except the governor, lieutenant governor,

and judges of the courts of record.

Source: La. Const. Art. IX, SS6, 7 (1921).

[220]



21 Comment: Replaces present provisions and provides that the

22 legislature may enact laws for removal of public officials

23 by suit. Removes the detail from the present constitution.

24

25

26

27

28

29

30

31

Section 26. Recall

Section 26. The legislature may provide for the recall

by election of any state, district, parochial, ward, or

municipal officer except judges of the courts of record.

The sole issue at any recall election shall be whether such

officer shall be recalled.

32 Source: La. Const. Art. IX, S9 (1921).

33

34 Comment: Rewords present provision relating to recall of public

35 officials.

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice by the Secretary in

accordance with Convention rules

State Capitol, Committee Room 3

Baton Rouge, Louisiana

Tuesday, July 10, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions

Absent

Sen. K. D. Kilpatrick

Rep . Edward LeBreton

Present

Sen. Cecil Blair

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Louis Landrum

Gary O'Neill

The meeting was called to order by Chairman Blair.

Secretary O'Neill called the roll and a quorum being estab-

lished, the meeting proceeded.

Mr. Gordon Flory spoke to the committee regarding the

committee's proposal.

Mr. Mack Abraham also spoke to the committee on its pro-

posal. His report is attached hereto and made a part of these

minutes as Appendix A.

Mr. Max Tobias spoke to the committee and recommended

some stylistic changes.

The committee began its discussion of the legislative

article. The actions of the committee on the proposal are as

follows (reference to section, number, and page refers to tha

printed copy of Committee Proposal No. 3 which is attached here-

to and made a part of these minutes as Appendix B)

:

Mr. Juneau submitted an amendment to Section 2 and moved

for its adoption. The amendment read "On page 1, at the end of

line 28, add the following:

*A legislative day is a calendar day on which either
house of the legislature is in session.' "

The amendment was adopted without objection.

Mr. Juneau submitted two amendments to Section 2 and moved

for their adoption. Amendment No. 1 read "On page 1, between

lines 28 and 29, insert the following:

' (B) The legislature shall convene on the second
Monday in April every year, except that in years
following the election of a governor of this
state, the legislature shall convene on the Sunday
preceding the second Monday in March.' "

Amendment No. 2 read "On page 1, at the beginning of line 29,

change '(B)' to '(C)' ". After some discussion, Mr. Juneau

withdrew his motion.

Mr. Casey submitted an amendment to Section 2 and moved

for its adoption. The amendment read "On page 1, line 22,

after the word 'sessions' delete the period '.' and add the

following:

'and the convening date shall be provided by law.'"

The amendment was rejected on a vote of five against and one

for. Messrs. Fayard, Fulco, Juneau, Landrum, and O'Neill

voted against. Mr. Casey voted for.

Mr. O'Neill submitted an amendment to Section 2 and moved

for its adoption. The amendment read "On page 1, line 22,

after the word 'sessions' delete the period '.' and add the

following:

'on the second Monday in March in each year.'"

The amendment was adopted on a vote of five for and one against.

Messrs. Fayard, Fulco, Juneau, O'Neill, and Blair voted for.

Mr. Casey voted against.

Mr. O'Neill submitted another amendment to Section 2(A)

r-

and moved for its aodption. After discussion, Mr. O'Neill

withdrew the amendment. Mr. O'Neill then submitted a sub-

stitute amendment, which was rejected on a vote of four against

and two for. It is attached hereto and made a part of these minutes

as Appendix C. Messrs. Casey, Fayard, Juneau, and Landrum

voted against. Messrs. Fulco and O'Neill voted for.

Mr. Fayard submitted two amendments and moved for their

adoption. Amendment No. 1 read "On page 5, line 5, delete

'written, printed, or oral'. Amendment No. 2 read "On page 5,

line 6, after 'nays' and before the period '.' insert the

following:

•with said yeas and nays being published in the journal'".

Both amendments were adopted without objection.

Mr. Fayard submitted two more amendments and moved for

their adoption. Amendment read "On page 7, delete lines 7 and

8, and insert in lieu thereof:

' (C) No bill shall be amended in its passage through
either house so as to make a change not germane to the
bill as originally introduced.'
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Amendment No. 2 read "On page 8, line 23, after the word 'bill'

and before the word 'shall' insert '
, except joint resolutions,'

Both amendments were adopted without objection.

Mr. O'Neill submitted two amendments and moved for their

adoption. Mr. Fayard offered a motion to wait until the next

day to take up the amendments. Mr. Fayard s motion carried

without objection. Mr. O'Neill ' s amendments are attached hereto

and made a part of these minutes as Appendix D.

Rev. Landrum submitted an amendment and moved for its

adoption. The amendment read "On page 5, at the end of line

14, delete 'two-' and at the beginning of line 15, delete the

word 'thirds' and insert in lieu thereof 'a majority . The

amendment was rejected on a vote of four against and two for.

Messrs. Casey, Fayard, Fulco, and O'Neill voted against. Messrs.

Juneau and Landrum voted for.

Chairman Blair adjourned the meeting

:aIVin Fayard, Vice Chairma

3ary O'Nd ill, Secretary

MACK ABRAHAM

J. 7, /*73
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printed copy of Committee Proposal No. 3 which is attached hereto

and made a part of these minutes as Appendix A)

:

Mr. Juneau submitted an amendment to Section 19(C) and moved

for its adoption. The amendment read "On page 9, delete lines 4

through 10, both inclusive, in their entirety and insert in lieu

thereof the following:

*C. The legislature shall meet in veto session at
the seat of government at twelve o'clock noon on
the thirty-fifth day following the sine die adjourn-
ment of the most recent session of the legislature
for the purpose of considering all measures vetoed
by the governor, except that if such day falls on
a Sunday the session shall convene at noon on the
next succeeding Monday. No veto session shall
exceed five days in length, and any veto session
may be adjourned sine die prior to the end of the
fifth day upon the vote of two-thirds of the
elected members of each house.

No veto session shall be held if a simple
majority of the elected members of each house
indicate in writing that a veto session is not
necessary. Such written notice must be received
by the presiding officer of the respective houses
at least two days prior to the day on which the
veto session is to convene.' "

After discussion on the amendment, Mr. Juneau requested that the

staff reword the amendment. No further action was taken.

Rev. Landrum submitted two amendments and moved for their

adoption. Amendment No. 1 amended Section 1 and read "On page

1, line 16, after the word 'Senate' delete the remainder of the

line and delete line 17 in its entirety and insert in lieu

thereof the following:

'composed of one senator elected from each senatorial
district and a House of Representatives composed of
one representative elected from each representative
district. *

"

Amendment No. 2 amended Section 5 and read "On page 3, line 16,

after the words 'each house' and before the words 'into single-

member districts' "
. The motion was rejected on a vote of five

against and one for. Messrs. Casey, Fayard, Juneau, O'Neill,

and LeBreton voted against. Rev. Landrum voted for.

Rev. Landrum submitted another amendment and moved for its

adoption. A copy of the amendment i3 attached hereto and made

a part of these minutes as Appendix B. The amendment was rejected

on a vote of five against and one for. Messrs. Casey, Fayard,

Juneau, O'Neill, and Blair voted against. Rev. Landrum voted for.

Mr. O'Neill submitted an amendment and moved for its adoption.

The amendment read "On page 7, at the end of line 11, delete the

period '.' and add the following:

'after a public hearing has been held with due notice
at which proponents and opponenets of the measure have
been allowed to express their views. '

"

The motion was rejected on a vote of six against and one for.

Messrs. Casey, Fayard, Fulco, Juneau, Landrum, and LeBreton voted

against. Mr. O'Neill voted for.

Mr. O'Neill submitted two amendments amending Section 2 and

moved for their adoption. Amendment No. 1 read "On page 1,

between lines 28 and 29, insert the following:

' (B) During regular annual sessions held in odd-numbered
years, no measure of any kind shall be introduced or
enacted to increase any existing or levy any new tax,
fee or charge nor to authorize any political subdivision
to increase any existing or levy any new tax, fee or
charge.* "

Amendment No. 2 read "On page 1, at the beginning of line 29,

change • (B) • to * (C) '
". The motion was rejected on a vote of

five against and one for. Messrs. Casey, Fayard, Fulco, Juneau,

and LeBreton voted against. Mr. O'Neill voted for.

The committee next heard from Mr. Chalin Perez, chairman of

the Committee on Local and Parochial Government. Mr. Perez

pointed out areas of conflict between the Local and Parochial

Government Proposal and this committee's proposal. The conflicts

were in the following areas:

1. Salaries of public officers
2. Local and special laws
3. Continuity of government
4. State and district officers
5. Removal by suit

•

Mr. Juneau submitted an amendment to Section 2 and moved

for its adoption. The amendment read "On page 2, line 1,

immediately after the word 'proclamation' and before the word

'convening' insert the following:

'at least five days prior to' "

The motion carried without objection.

Felicia Kahn, vice president of the Council for a New State

Constitution, presented a report to the committee. The report is

4

attached hereto and made a part of these minutes as Appendix C.

Mr. Juneau submitted six amendments and moved for their

adoption. All six amendments were adopted without objection and

are made a part of these minutes as Appendix D.

Mr. Louis Riecke spoke to the committee and submitted an

amendment on the legislative session. His amendment is attached

hereto and made a part of these minutes as Appendix E. No action

was taken on the amendment.

Mr. O'Neill submitted an amendment and moved for its

adoption. The motion carried without objection. The amendment

read "On page 5, delete '.'on line 24, change the period '.*

to a comma ',' and add the following:

'except as otherwise provided in this constitution.* "

Mr. Juneau submitted an amendment which read "On page 9,

delete lines 4 through 10, both inclusive, in their entirety and

insert in lieu thereof the following:

'C. The legislature shall meet in veto session at
the seat of government at twelve o'clock noon on
the thirty-fifth day following the sine die adjourn-
ment of the most recent session of the legislature
for the purpose of considering all measures vetoed
by the governor, except that if such day falls on
a Sunday the session shall convene at noon on the
next succeeding Monday. No veto session shall
exceed five calendar days in length, and any veto
session may be adjourned sine die prior to the end
of the fifth day upon the vote of two-thirds of the
elected members of each house.

No veto session shall be held if a simple
majority of the elected members of either or both
houses indicate in writing that a veto session is
not necessary. Such written notice must be received
by the presiding officer of the respective houses at
least two days prior to the day on which the veto
session is to convene.' "

The amendment was adopted on a vote of six for and two against.

Messrs. Casey, Fayard, Fulco, Ginn, Juneau, and O'Neill voted
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for. Messrs. Kilpatrick and Landrum voted against.

Mr. Casey submitted an amendment to Section 2 which read

"On page 1, at the end of line 29, strike out the word 'and' and

strike out line 30 in its entirety and insert in lieu thereof

the following:

'except by a bill, and shall propose no amendment
to the constitution except by a joint resolution,
which shall be processed as a bill.' "

The amendment was adopted without objection.

Mr. Casey moved for the adoption of an amendment to Section

24. The amendment read "On page 10, at the beginning of line 12,

strike out the word 'proceedings' " . The amendment was adopted

without objection.

Mr. Casey submitted an amendment adding a section on removal

on address by the legislature. The amendment is attached hereto

and made a part of these minutes as Appendix P. The amendment

was adopted on a vote of five for and four against. Messrs.

Casey, Fulco, Ginn, Kilpatrick, and LeBreton voted for. Messrs.

Fayard, Juneau, Landrum, and O'Neill voted against.

Mr. Fayard submitted an amendment to Section 2. After

discussion, Mr. Fayard asked that the staff reword the amendment

before the committee voted on it. The amendment is attached

hereto and made a part of these minutes as Appendix G.

Mr. Juneau submitted an amendment to Section 12 and moved

for its adoption. After discussion, Mr. Juneau withdrew his motion.

The amendment is attached hereto and made a part of these minutes

as Appendix H.

Mr. Fayard submitted an amendment to Section 2 which the

Sen. Kilpatrick submitted an amendment to Section 6 and moved

for its adoption. The amendment read "On page 4, at the end of

line 14, add the following:

7

'The clerical officers of the two houses shall be
the clerk of the House of Representatives and the
secretary of the Senate, each of whom shall have
the power to administer oaths.' "

The amendment was adopted without objection.

Chairman Blair adjourned the meeting at 7:00 p.m. until

1:00 p.m. the following day.

UXX^LAA/l-^Vx^
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NOTES
Appendix A is omitted. See C.P. No. 3,
printed, Volume 4, supra.

APPENDIX B

staff had reworded for him. The amendment is attached hereto and

made a part of these minutes as Appendix I. On a vote of eight

for and one against the amendment was adopted. Messrs. Fayard,

Fulco, Ginn, Juneau, Kilpatrick, Landrum, LeBreton, and O'Neill

voted for. Mr. Casey voted against.

Mr. Fayard submitted two amendments and moved for their

adoption. Amendment No. 1 read "On page 2, line 17, after the

word 'vacancies' add the following ';Salary'. Amendment No. 2

read "On page 3, between lines 9 and 10, insert the following:

ME). The members of the legislature shall be compensated
by an annual salary which shall be fixed by a majority
srote of the elected members of each house. The amount
fixed may be changed only by two-thirds of the elected
members of each house of the legislature, to be effective
at a term other than for the members presently serving.' "

Both amendments were adopted on a vote of five for and four

against. Messrs. Fayard, Fulco, Juneau, and Landrum voted for.

Messrs. Casey, Ginn, Kilpatrick, and LeBreton voted against.

Mr. Kilpatrick submitted an amendment to Section 2 and moved

for its adoption. The amendment read "On page 1, line 30,

immediately after the words and punctuation 'Governor or,' strike

out the word 'at' and insert in lieu thereof 'shall be convened

upon' H
. The amendment was adopted without objection.

Mr. O'Neill submitted four amendments and moved for their

adoption. All four amendments were adopted without objection

and are made a part of these minutes as Appendix J.

COMMITTEE AMENDMENT
CC 7JI3

Amendment s proposed by Committee on legislative Powers and Functions

to Committee Proposal No. 3.

by Delegate W***?™**.*^

Amend priced Proposal

AMENDMENT NO. 1

as follows:

On page 6, delete lines 7 through 13, both inclusive, in their
entirety

AMENDMENT NO. 2

On page 6, at the beginning of line 14, change "Section 15." to
"Section 14."

AMENDMENT NO. 3

On page 6, at the beginning of line 15, change "Section 15." to
"Section 14."

AMENDMENT NO. 4

On page 6, at the beginning of line 23, change "Section 16." to
"Section 15."

AMENDMENT NO. 5

On page 6, at the beginning of line 24, change "Section 16." to
"Section 15."

AMENDMENT NO. 6

On page 6, at the beginning of line 28, change "Section 17." to
"Section 16."

AMENDMENT NO. 7

On page 6, at the beginning of line 29, change "Section 17." to
"Section 16."
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AMENDMENT NO. 8

On page 7, at the beginning of line 26, change "Section 18." to

"Section 17."

AMENDMENT NO. 9

On page 7, at the beginning of line 27. change "Section 18." to
"Section 17."

AMENDMENT NO. 10

On page 8, at the beginning of line 14, change "Section 19." to

Section 18."

AMENDMENT NO. 11

On page 8, at the beginning of line 15, change "Section 19." to
"Section 18."

AMENDMENT NO. 12

On page 8, at the beginning of line 22, change "Section 20."

to "Section 19."

AMENDMENT NO. IT

On page 8, at the beginning of line 23, change "Section 20."

to "Section 19."

AMENDMENT NO. lh

On page 9, at the beginning of line 11, change "Section 21."

to "Section 20."

AMENDMENT NO. 15

On page 9, at the beginning of line 12, change "Section 21."

to "Section 20."

AMENDMENT NO. 16

On page 9, at the beginning of line 16, change "Section 22."

to "Section 21."

AMENDMENT NO. 17

On page 9, at the beginning of line 17, change "Section 22."

to "Section 21."

AMENDMENT NO. 18

On page 9, at the beginning of line 21, change "Section 23."
to "Section 22."

AMENDMENT NO. 19

On page 9, at the beginning of line 23, change "Section 23."
to "Section 22."

AMENDMENT NO. 20

On page 9, at the beginning of line 29, change "Section 21*."

to "Section 23."

AMENDMENT NO. 21

On page 9, at the beginning of line 31, change "Section 2h."
to "Section 23."

AMENDMENT NO. 22

On page 10, at the beginning of line 15, change "Section 25."
to "Section 2>t."

AMENDMENT NO. 23

On page 10, at the beginning of line 17, change "Section 25."

to "Section 2»t."

AMIUDMENT NO. 2h

On page 10, at the beginning of line 21, change "Section 26."

to "Section 25."

AHENDMENT NO. 25

On page 10, at the beginning of line 22, change "Section 26."

to "Section 25."

APPENDIX C

COUNCIL FOR A NEW STATE CONSTITUTION
4*41 KILAIIE DRIVE

NEW OllEANS, LA 7011] July II, 1973

STATEMENT TO THE LEGISLATIVE POWERS AND FUNCTIONS COMMITTEE
OF CC-73

I am Felicia Kahn, vice-president of the Council for a New

State Constitution. Our membership consists of 32 organizations,

representing over 2000 people In the Greater N.O. area. Resolu-

tions of support positions are adopted when at least 2/3 of the members

present and voting favor a position.

We want to compliment you for an excellent committee report

representing, we know, many hours of deliberation. In particular,

the CNSC has passed resolutions supporting the following Items

that appear In your proposal: annual general sessions; candidates

for the legislature who should reside In the district from which they

run and who should have * year terms; legislators having the usual

immunities and whose salaries are not. In the constitution; a

president pro.tem who presides in the Senate; a legislative auditor who

is appointed by the legislature and serves at Its pleasure; the

filling of vacancies In the legislature by election; a transcript of

daily business for public information; bills of a single subject and

submitted In full text; a plan for reapportionment to be proposed

after the decennial census report.

In spite of the excellence of of your proposal, the CNSC also

supports the following positions and asks that you consider them;

I) SINGLE MEMBER DISTRICTS. This concept Is proposed In the Model

State Constitution. Each citizen is then better able to know his

legislator in a small district, end each legislator also can better

know his const i tuency.J&'Wh a clause cpuld.be inserted on p. f?
i"i oiLjH*^~e^r*ru <i*S^a-fl-£-»-\ e*-AJo--dU^» wJb^- /v-»-»->-- ^^^x^ cfc***-*'

I rne-W o» your draft
^ytSjw- -^-KkJJi W /vm^Jkw .^^ "

21 A section dealing in more detail with CONFLICT OF INTEREST. We

suggest wording similar to the following: "No person shall serve as a

member or employee of state regulatory commissions that regulate any

business with which he Is associated. Each duly elected state legis-

lator shall file a statement of economic interest at the office! of the

state ethics commission." This phrasing could be added to section 8

of your proposal

.

The organizations in the CNSC supporting the above positions are:
Independent Women^ organization. League of Women Voters of Jefferson
Parish, New Orleons Coalition, NAACP youth Council, ACLU, Council
for Democratic Action, New Orleans Jaycees, Louisiana League of Good
Government, National Organization of Women, La. Chapter, National
Organization of Social workore, LSUNO Young Democrats, Alliance
for Good Government, Common Cause, Holiygrove Improvement Assoc,
Broedmore Improvement Assoc, Human Relations Committee of New
Orleans, Metropolitan New Orleans Council on the Aging, and the
Community Relations Council.

We thank you for allowing us to appear here today.

APPENDIX D

COMMITTEE AMENDMENT

Amendment ? proposed by Committee on .
legislative Powers, and Functions

^ Committee Proposal
jj

by Delegate

lOrkml, at r I IIW I

Blair, et al.

Amend Pri.nted
Ivria.Ml, primed. rl<irg..r.i

AMENDMENT NO. 1

Proposal
I Pt"i-*.l or Ktaelului

On page 5, delete line 24 in its entirety and add in lieu thereof
the following:

"the legislature, provided the salaries of public
officers shall not be reduced during the term for
which they are elected or appointed."

AMENDMENT NO. 2

On page 6, line 16, after the words "continuity of" and before
the word "government" add the word "state"

AMENDMENT NO. 3

On page 10, delete lines 13 and 14, both inclusive, in their
entirety and insert in lieu thereof the following:

"acting governor, and the appointing authority shall
make an interim appointment until decision of impeach-
ment. "

AMENDMENT NO. 4

On page 10, delete line 17 in its entirety and insert in lieu
thereof the following:

"Section 25. For the causes enumerated in Paragraph (A)

of Section 24 of this Article, the legislature shall by
general law provide for the removal"

AMENDMENT NO. 5

On page 10, line 22, after the word "provide" and before the
word "for" add the words "by general law"
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AMENDMENT NO. 6

On page 10, delete lines 3 and 4, both inclusive, in their entiretyand insert in lieu thereof the following:

"(B) All impeachments shall be by the House of Representatives
and shall require the favorable vote of at least a majority
of the elected members thereof. Impeachments shall be
tried by the Senate. Two-thirds"

APPENDIX E

AMENDMENT NO 4

On page 10, at the beginning of line 21, change "Section 26.'

"Section 27."

AMENDMENT NO. 5

On page 10, at the beginning of line 22, change "Section 26.'

to "Section 27,"

APPENDIX G

COMMITTEE AMENDMENT

Amendment proposed by Committee on Legislative Powers and Functions

to Committee

by Delegate Blair, etal.

Proposal No 5..

Amend printed... proposal
i

p

mii n iij ... K..„iu 11...1

1

AMENDMENT NO. 1

On page 1, delete lines 21 through 28, both inclusive, in theirentirety and insert in lieu thereof the following:

"Section 2. (A) The legislature shall
meet in regular annual sessions. In each
year the regular session shall extend forsixty calendar days, the first fifteen days
of which shall be for the purposes of organ-
ization and introduction of bills. No bills
shall be introduced in either house of the
legislature after the fifteenth calendar day,except by consent of three-fourths of the
members elected to each house.

On the fifteenth day of each such
session, the legislature shall recess for
a period of thirty calendar days, and shall
reconvene at noon on the thirty-first day
next following the day on which it recessed."

APPENDIX F

COMMITTEE AMENDMENT

Amendment^ proposed by Committee on Lcislatlv. p_„ „, ~
;^^_

to Committee
. Proposal/ltasoi^fcion. No. _J_

by Delegate Blair, ct al.

(original , printed, engrossed )

*«—*/» «- » « follows:

AMENDMENT NO. 1

On page 10, between lines 14 and 15, add the following new section:

lection M HPSj °" Addr" s by ^9islatureSection 25. For any reasonable cause, whether or not sufficient
for impeachment, upon the address of two-thirds of the members
elected to each house of the legislature and after a public hear-
ing by the committee of the whole in each house, any officer ex-
cept the governor or acting governor may be removed from office.
Any officer so removed shall be ineligible to succeed himself.
The cause or causes for which such removal is made shall be
stated at length in the address."

AMENDMENT NO. 2

On page 10, at the beginning of line 15, change "Section 25." to
"Section 26."

AMENDMENT NO. 3

On page 10, at the beginning of line 17, change "Section 25." to
"Section 26."

COMMITTEE AMENDMENT

Amendment proposed by Committee on Lfiaialative Powers and Functions

to Committee
Proposal

by Delegate Blair, etal_

printed
<or.,in.l ,„.,«. „«..«,

proposal
i heal ur R*iciui

AMENDMENT NO. 1

On page 1, delete lines 21 through 28 in their entiin lieu thereof the followingereof the following:
rety and insert

»„„,„.?
(A) The le9islature shall meet in regularannual sessions. m each year the regular session shallextend for not more than fifty-five legislative days Thelegislature shall convene on the fourtjh Monday in April andshall remain in session for not in excess of five calendarX^1"' "h

i
Ch Peri°d "° c°™i«ee shall report nor shall

tie eff»TVd°Pt 3ny bU1 °r "solution which would have

calendar d,v^
aW

i ?1 Uter than the end °f th <= fifth
fh.r ?f

Y
t

legislature shall adjourn and shall reconvene
session lor^ot

6 ITS "J"^ in May and shaH remain in

shall nJ L?2 „

"

,°re than flfty l^islative days, which
foniw? ?Z

any year beyond six ty calendar days

b^w^n" V SeC°"d M°nday in May
- Dur l"" the interimbetween adjournment and reconvention, the committees of

JJf,
1" " "2 meet and h°ld "earing but shall take novote with respect to any bill or resolution referred thereto

introH
ma

l J
r lntended « have the effect of law shall be

of lit H^
1^ SUCh regular sessi°n a£ter midnightof the third Monday in May of each year

housAJ
e
?h

Sl
?
tiVe

,

day iS a ca lendar day on which eitherhouse of the legislature shall convene in session."

APPENDIX H

COMMITTEE AMENDMENT

Amendment proposed by Committee on ....
Le.9i..s.lat

l
iye.Powers ...and. Functions

_£™5lt*»; Proposal
l» iaanii«m—aiiil - —?""T"

by Delegate BX«.lr t «t »1.

Amend .Pf.f"'??. Proposal
l..*,ln,l .l.l.J ..,,,..„,, "-'lull

AMENDMENT NO. 1

On page 5 delete lines 25, 26 and 27 in their entirety and insertin lieu thereof the following:

"Section 12. Local and Special Laws; Prohibition

Against Enactment

The IcwjiHlulura Eih.'ill not |N any LocalSection 12.

or special law:

1) For .the holding and conducting of election::, or

fixing or changing tho place of voting.

2) Changing the names of persons; authorizing the

adoption or legitimation of children or the emancipation

of minors; affecting the estates of minors or persons

under disabilities; granting divorces; changing the law

of descent or succession; giving effoct to informal or
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invalid wills or deeds or to any illegal disposition of

property.

3) Concerning any civil or criminal actions, including

changing the venue in civil or criminal cases, or regulat-

ing the practice or jurisdiction of any court, or changing

the rules of evidence in any judicial proceeding or inquiry

before courts, or providing or changing methods for the

collection of debts or the enforcement of judgments, or

prescribing the effect of judicial sales.

4) Authorizing the laying out, opening, closing,

altering, or maintaining of roads, highways, streets, or

alleys; relating to ferries and bridges, or incorporating

bridrj or ferry companies, except for the erection of

bridges crossing streams which form boundaries between

this and any other state; authorizing the constructing of

street passenger railroads in any incorporated town or

city.

5) Exempting property from taxation; extending the

time for the assessment or collection of taxes; for the

relief of any assessor or collector of taxes from the

performance of his official duties or of his sureties from

liability; remitting fines, penalties, and forfeitures; or

refunding moneys legally paid into the treasury.

6) Regulating labor, trade, manufacturing, or

agriculture; fixing the rate of interest.

7) Creating cor |iot*«it ions, or amending, renewing,

extending, or e;:pl. • i niii'i tin- charters Hiproof; granting to

any corporation, association, or individual any Special or

exclusive right, privilege, or immunity.

8) Hegulating tho management of public schools, the

building or repairing of schoolhouscs and the raising of

money for such purposes, except as otherwise provided in

this constitution."

Page 2

AFFENDIX I

COMMITTEE AMENDMENT
cc J

Amendment proposed by Committee no ....
?*S«l*tive Pow*rs and Punction8 -

to Committe* Proposal No. .

by Detente J&***.!
«t al.

Amend f*i*** proposal

AMENDMENT NO. 1

On page 1, delete lines 21 through 28 in their entirety and insert
in lieu thereof the following:

"Section 2. (A) The legislature shall meet in regular
annual sessions. In each year the regular session shall
extend for not more than fifty-five legislative days. The
legislature shall convene at twelve o'clock noon on the
fourth Monday in April of each year for not to exceed five
calendar days. During this period no committee shall report
and neither house shall adopt any bill or resolution which
is intended to have the effect of law. Not later than the
close of the fifth calendar day the legislature shall
adjourn and stand in recess until twelve o'clock noon on
the second Monday in May, at which time the legislature
shall reconvene for not to exceed fifty legislative days,
which shall not extend in any year beyond sixty calendar
days following the second Monday in May. During the
interim between adjournment and reconvening, the committees

of the houses may meet and hold hearings, but shall take no
vote with respect to any bill or resolution referred to
them. No new matter intended to have the effect of law
shall be introduced during any regular session after
midnight of the third Monday in May of each year."

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice by the Secretary in

accordance with Convention rules

State Capitol, Committee Room 3

Baton Rouge, Louisiana

Thursday, July 12, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions.

Present Absent

Sen. Cecil Blair None

Rep. Thomas Casey

Calvin Fayard

Frank Fulco

David Ginn

Patrick Juneau

Sen. K. D. Kilpatrick

Louis Landrum

Rep. Edward LeBreton

Gary O'Neill

The meeting was called to order by Chairman Blair.

Secretary O'Neill called the roll and a quorum being estab-

lished, the meeting proceeded.

The committee members were given a copy of the amend-

ments that had been adopted on the two previous days meetings,

a copy of which is attached hereto and made a part of these

minutes as Appendix A. Chairman Blair asked the members to

study the amendments for any further change.

Mr. Juneau offered a motion to report Committee Proposal

No. 3 "with amendments." The motion carried unanimously.

Mr. Fayard moved to adopt the minutes of the meetings of

June 1 and June 2. There were no objections to the motion.

Mr. Juneau moved for adjournment. There were no objections,

and Chairman Blair adjourned the meeting.

Calvin Fayard, Vice Chairman

Jary T Heill, SecretaryGary
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NOTES
Appendix A is omitted. See I Journal
145-147 [Report of the Committee].

MINUTES

Minutes of the meeting of the Committee on

Legislative Powers and Functions of the

Constitutional Convention of 1973

Held pursuant to notice by the Secretary

in accordance with the Rules of the

Convention

Room 205, State Capitol Building

Baton Rouge, Louisiana

September 12, 1973

Presiding: Senator Cecil Blair, Chairman of the Committee on

Legislative Powers and Functions.

Absent :

David Ginn
Calvin Fayard
Frank Fulco

Present :

Cecil Blair
Thomas A. Casey
Emile Comar
Patrick Juneau
Paula Kilpatrick
Louis Landrum
Gary O'Neill

Chairman Blair called the meeting to order. The roll was
called and a quorum was established.

Chairman Blair announced that the committee would consider
suggestions by the Committee on Style and Drafting relating
to the Legislative Article.

Mr. Juneau moved the adoption of the minutes of meetings hel<
July 10, 11, and 12, 1973. Motion carried without objection

Chairman Blair said that it was felt that the Committee on
Style and Drafting was making substantive rather than
stylistic changes on the Legislative Article and that the
committee did not, under the rules, have the authority to
do so.

Mr. Reggie Coco, senior research assistant, covered each of the
changes suggested by the Committee on Style and Drafting.
The members of the committee discussed these changes. No
action was taken on any of the Sections.

Senator Blair suggested that the Proposal should be referred
back to this committee after the Committee on Style and
Drafting completed its consideration of it.

Representative Casey pointed out that he was going to introduce
a Resolution which would have this effect. The committee also
felt that Mr. Coco should attend the meeting of the Committee
on Style and Drafting when the Legislative Proposal was being
discussed.

Chairman Blair declared the meeting adjourned.

Cecil Blair, Chairman

Calvin Fayard, Vice-chairman

Gary O'Neill, Secretary

MINUTES

Minutes of the Committee on Legislative Powers

and Functions of the Constitutional Convention

of Louisiana of 1973

Held pursuant to notice given by the Secretary

in accordance with Convention rules

White House Inn - Ante Room

Baton Rouge, Louisiana

Thursday, October 18, 1973

Presiding: Senator Cecil R. Blair, Chairman of the Committee on

Legislative Powers and Functions

Present Absent

Sen. Cecil Blair None

Rep. Tom Casey

Emile Comar

Calvin Fayard

Frank Fulco

David Ginn

Patrick Junea-

Paula Kilpatrick

Rev. Louis Landrum

Gary O'Neill

Chairman Blair called the meeting to order. Secretary O'Neill

called the roll and a quorum being established, the meeting pro-

ceeded.

The committee began reviewing Document V adopted by the Com-

mittee on Style and Drafting as of October 10, 1973, which contains

suggested changes to the first enrollment of Committee Proposal

No. 3. A copy of Document V is attached hereto and made a part of

these minutes as Appendix A. The following recommendations were

made by the committee:

Section 1 (B) : Mr. Fayard moved that the committee recommend
that in the suggested changes on page 2, line
23, after the word "shall" delete the partial
word "ex-" and delete line 24 in its entirety.
The motion carried without objection.

Mr. Casey moved that the committee recommend
in the suggested changes that the word "special
appearing before the word "session" in Section
2(B) and elsewhere throughout the constitution
be changed to "extraordinary". Without objection
the motion was adopted.

Mr. Fulco moved that the committee recommend
in the suggested changes that on page 35, at the
beginning of line 12, delete the word "and" and
insert in lieu thereof the word "or" . Without
objection, the motion was adopted.

Mr. Comar moved that the committee recommend
in the suggested changes that on page 38, at
the beginning of line 7, add the words "signs
it or if he". The motion was adopted without
objection.

Section 20(B): Mr. O'Neill moved that the committee recommend
in the suggested changes that on page 39, line
24, after the word and punctuation "session."
delete the remainder of the line and delete
lines 25 through 28, both inclusive, in their
entirety and at the beginning of line 29 delete
the word and punctuation "law." and insert in
lieu thereof the following sentence: "If the
governor returns or vetoes a bill after the
legislature adjourns he shall return it, with his
veto message, as provided by law." The motion
was adopted without objection.

Section 2 (B)

:

Section 18(C)

:

Section 20 (A)

:
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Section 21: Mr. O'Neill offered a motion that the committee
recommend in the suggested changes that on

page 42, line 13, after the word "and" and before

the word "shall" delete the word "thereafter".

Mr. Comar offered a substitute motion that the

committee recommend in the suggested changes that

on page 42, delete lines 10 through 18, both

inclusive, in their entirety and insert in lieu

thereof the following:

"Section 21. All laws shall take

effect on the sixtieth day after final ad-

journment of the session in which they were

enacted, and shall be published in the

official journal of the state as provided by

law. However, any bill may specify an

earlier or later date."

The motion was adopted without objection.

Mr. Casey offered a motion that the recommendations be forwarded

to the Committee on Style and Drafting. Without objection, the

motion carried.

There being no further business, the meeting was adjourned.

Cecil R. Blair, Chairman

Calvin Fayard, Vice Chairman

Gary O'Neill, Secretary

NOTES

Appendix A is omitted. See Style and

Drafting Comparative Presentation
C.P. No. 3, Volume 14, infra.

MIMUTES

Minutes of the meeting of the Committee on legislative

Powers and Functions of the Constitutional Convention

of 1973

Held pursuant to notice read 1n open session and

publicly posted as provided by the Rules of Procedure

of the Convention

Senate Chambers, State Capitol

November 20, 1973

Baton Rouge,' Louisiana

Presiding: Sen. Cecil R. Blair, Chairman of the Committee on Legislative

Powers and Functions

Present Absent

Sen. Cecil Blair Rev. Louis Landrum

Rep. To* Casey Gary O'Neill

Enlle Comar

Calvin Fayard

Frank Fulco

David Glnn

Patrick Juneau

Paula Kllpatrlck

Chairman Blair called the meeting to order. Roll was called and a quorum

being established, the meeting proceeded.

The staff presented for the committee's consideration the chart on the dis-

position of articles and sections (Attached hereto as Appendix A).

The committee began discussing the report on the dlspostlon of articles

and sections which was prepared by the staff. The committee asked that 1t be

made clear that the lieutenant governor was to stay as he 1s until the end of

his term. Mr. Fayard and Mr. Casey suggested that a comment or narrative of

some form be prepared to explain the status report. Mr. Comar offered a motion

to approve the report and pass 1t on to the Committee on Legislative Liaison

and Transitional Measures. Without objection, the motion carried.

The committee next began discussing the delegate proposals which had

been referred to the committee. Delegate Proposal No. 7 relative to gambling

and lotteries was discussed first. Delegates Burns and Stovall spoke to the

committee asking for favorable approval of ,the proposal. Bums asked that

the committee delete lines 13 through 17 of the proposal. Delegate G1nn so moved

and the motion carried without objection. Mr. Mark Lowre of the Louisiana Moral

and Civic Foundation spoke to the committee also and asked that the committee

report Delegate Proposal No. 7 favorably. After hearing from these speakers

and after discussion on the proposal, Mr. Fulco moved to report Delegate Proposal

No. 7 favorably. Mr. Casey offered a substitute motion to defer action on the

proposal. The substitute motion carried on a vote of five for and two against.

Messrs. Casey, Comar, Fayard, Ginn and Juneau voted for. Mr. Fulco and Miss

Kllpatrlck voted against.

Delegate Proposal No. 39 relative to the date for taking office for members

of the legislature and filling unexpired terms was discussed next by the committee.

Mr. Casey moved to defer action on the proposal. Without objection, the motion

carried.

The committee next took up Delegate Proposal No. 18. Mr. Casey moved to

delete on line 11 the word "three" and insert the word "two" and on line 12 delete

the word "adoption" and insert the words "effective date". Without objection, the

motion carried. Mr. Fulco moved to defer action on the proposal. Mr. Comar

oftered a substitute motion to report Delegate Proposal No. 18 with amendments.

The substitute motion carried on a vote of six for and one against. Messrs.

Casey, Comar, Fayard, Ginn, Juneau and Miss Kllpatrlck voted for. Mr. Fulco

voted against.

Mr. Juneau moved to report Delegate Proposal No. 22 relative to local and

special laws favorably. Without objection, the motion carried.

Mr. Casey moved to defer action on Delegate Proposal No. 38.

Without objection, the motion carried.

There being no further business, the meeting was adjourned.

Cecil R. Blair, Chairman

Calvin Fayard, Vice Chairman

Gary O'Neill, Secretary

-3-

NOTES

Appendix A is omitted. See Disposition
Tables, Volume 14, infra.
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II. Staff Memoranda

CC/73 Research Staff

Committee on Legislative
Powers and Functions

March 22, 1973

Staff Memo No. 1

CC/73 Research Staff

Committee on Legislative
Powers and Functions

March 22, 1973

Staff Memo No.

2

SUMMARY OF REQUIREMENTS FOR
MEMBERSHIP IN THE LEGISLATURE

I . Age Requirements

A. House of Representatives

No. of States
1

23
3

4

16

Stated Age Requirement
18
21
24
25
Require merely the status
of being an elector, voter,
freeman or inhabitant for
membership.
No age requirement could be
determined.
Unicameral legislature

—

requiring status of elector
for membership

of States
j

5

22
1

1

6
-n

Stated Age Requirement
18
21
25
26
27
30
Require merely the status
of elector, voter, freeman,
or inhabitant for membership
in the senate.
No age requirement could be
determined
Unicameral legislature

—

requiring status of elector
for membership.
Committee on Legislative
Powers and Functions

Memo No. 1 Cont'd.

Residence Requirements For Membership in the Legislature

A. Residence in the State

No. of States

11
15
9

2
2

No. of States
9
9

10
4

4

1

1

House Requirement (years)

Senate Requirement (years)
I

2

3

4

5

6

7

11 states require merely that a person be an

elector or voter

Residence in the District

No. of States
28
3

6

1

House (years )

2

60 days to 6 months
1

Senate (years )

r
-^

2

O

Twelve states require merely that a person be an
elector or voter.

All but two of the fifty states provide that each house
shall be the judges of the qualifications of its members.
The remaining two states have no provisions on the matter.

RE: LEGISLATIVE SESSIONS - LENGTH AND KIND

The primary consideration in provisions relating to the

length and kind of legislative sessions is the assurance of

adequate time for the elected representatives of the people

to deal effectively with their responsibilities as a legis-

lative body. These responsibilities include but are not

necessarily limited to the following:

1. Identification and comprehension of the major problem

areas confronting the state, its citizens, business and indus -

trial interest, and the like.

2. Research and consultation before drafting of proposed

legislation.

3. Actual drafting and preparation of bills.

4. Discussions with constituents and interested citizens.

5. Introduction and deliberation on bills.

6. Reviewing executive and administrative policies to as-

certain whether laws enacted are being executed according to

legislative intent sometimes called legislative oversight.

7. Educating constituents on major issues and the neces-

sary courses of action being taken or to be taken.

The primary questions to be considered with respect to legi;

lative sessions might be stated to include:

1. Should legislative sessions be limited or unlimited as

to length?

2. If session lengths are limited, should the current num-

ber of days(60 for general sessions and 30 for fiscal sessions)

be retained or changed?

3. Should the restrictions on subject matter now applicable

to the fiscal session be eliminated in favor of annual general

sessions?

4. Should the legislature be empowered to fix or to extend

the length of any session?

5. Should provision be made for automatic veto sessions to

consider overriding vetoes?

6. If not, should the present provisions (veto session

called by simple majority voting to reconsider one or more speci

bills) be retailed or changed?

7. Should the present provisions empowering the legislatur

to convene itself in extraordinary session (upon petition to the

governor by two-thirds of the members elected to each house) be

retained or changed?
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Limitations on Length of Sessions

On* solution to the problem of adequacy of time for the

legislature to deal effectively and efficiently with its

responsibilities is to provide for unlimited sessions or to

extend the existing length of the session. Until the early

nineteenth century the constitutions of most of the states pro-

vided unlimited annual sessions. The concept of limited sessions

is said to have derived from a growing distrust and fear of

state government which became pronounced during the first half

of the nineteenth century. New Jersey became the first state to

limit its legislative sessions and it accomplished limitation by

limiting the number of days legislators could receive full pay.

Louisiana, in 1845, became the first state to limit the actual

number of days comprising a session by adopting the 60-day limit

which is most common today among the states. (See Appendix A).

Today, only seven biennial session and 14 annual session states

do not include specific constitutional limitations on the length

of regular sessions. Of these 21 states, seven provide indirectly

for limitations on length by restricting legislators' per diem or

expenses to a given number of days after which it ceases.

Since the same basic issue underlies the questions of limit-

ed or unlimited sessions as well as maintaining or changing the

length of limited sessions, the arguments for alternatives can be

considered together.

Arguments for Unlimited or Longer Sessions

1. It is contradictory to give legislative power to a body

and then deny that body the right to exercise its descretion

in determining the length of its own sessions.

2. By allowing the legislature a longer time in session,

the likelihood of end-of-session log-jams is lessened or per-

haps can be eliminated. (See Appendix B)

.

3. The number and complexity of bills has increased far

beyond that imagined in 1845 or even 1921. (See Appendix C)

.

4. Important and necessary bills caught in the log-jam

at the end of the session are most often given cursory and

insufficient consideration.

5. A premium is placed on a legislator's knowledge and

experience in voting on bills rather than on the substance of

his arguments.

6. Limitations foster delaying tactics by interest groups

who can use a minority of legislators to foil the will of the

majority.

7. The public would have more time to make its views known

to the legislature.

8. Legislators would have greater opportunity to listen to

their constituents and consider recommendations.

9. Limitations result in inadequate consideration being

given to policy matters and a delegation by default of much of the

legislator's policy-making responsibilities to the executive branch

or the courts.

10. The legislature would be strengthened by being able to

convene itself, determine the length of its sessions, and con-

tinue committee study and investigation of bills during recess

- 4 -

periods

.

Arguments Against Unlimited or Longer Sessions

1. There is no assurance that mere allowance of additional

time in session will provide a solution to the problem of inade-

quate time.

2. At present the legislature does not fully utilize its

60 calendar days. (See Appendix D)

.

3. Unlimited or lengthened sessions could lead to increased

costs for the legislature.

4. Unlimited or lengthened sessions likely would result in

introduction of more bills with more legislation enacted and

might result in extension of government activities into new areas

of daily life.

5. Limited sessions require that important policy decisions

be made and not merely postponed.

6. Longer sessions would give increased opportunity to

lobbyists and special interest groups to bring pressures on the

legislature.

7. Unlimited or lengthened sessions would destroy the

traditional concept of the legislator as a part-time citizen

representative

.

Alternating General and Fiscal Sessions or Annual General Sessions

The alternating fiscal session concept appears to have develop-

ed because of a need for more frequent financial planning than was

possible when the legislature met only biennially. Louisiana adopted

this concept in 1954. Today many observers of state offices feel

that the fiscal session restrictions should be eliminated in favor

of annual general sessions. As of January 1973 at least 33 states,

including Louisiana, had annual legislative sessions. Of these,

four states have annual sixty-day sessions, eight have limited

sessions which are more than sixty days in duration, and 13 have

sessions of unlimited length. In 1970-1971, 70 per cent of the

state legislatures spent over 100 working days each in session,

both regular and special. The press of legislative business has

been such that in the decade 1962-1971 only two states did not have

to call their legislatures into special session and one of those

states has unlimited annual sessions. Since the year 1921, when

the present Louisiana Constitution was adopted, there has been a

tremendous increase in the number, variety and complexity of the

subjects which demand legislative attention, brought about by rapid

technological advances, sociological change and the growing complexi-

ty of our society. For example, 142 bills and joint resolutions were

enacted in the Regular Session of 1922; a total of 815 bills and

joint resolutions were enacted in the Regular Session of 1972.
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Arguments for General Annual Sessions

1. The line between fiscal and non-fiscal matters is difficult

to draw, and as a result, much time is spent in fiscal sessions

debating what is fiscal and what is not. (See Appendix E)

.

2. There exists a possibility of review by the courts of measures

enacted by less than a three-fourths vote in fiscal sessions since

judicial determination of the fiscal or non-fiscal nature of bills

-6-

and resolutions might be forthcoming. (See Appendix F)

3. The rapid changes in present day social and economic

conditions require frequent general legislative sessions to allow

legislation to keep pace with these changes.

4. One of the most frequently advanced reasons for annual

general sessions rather than the present system of alternating

sixty-day general sessions with thirty-day fiscal sessions is that

there is a need for more time in the legislative process in order

that quality legislation may be the product.

5. It is contended that the introduction of such great

numbers of bills at biennial general sessions and the time required

to give proper consideration to such a great quantity of bills is

at least partly the cause of the tremendous log-jam at the end of

these sessions, as legislators try to get their bills passed.

6. It has been pointed out that the federal government and

local units of government, by frequent or virtually continuous

sessions of their legislative bodies, recognize the time require-

ments for the passage of quality legislation that will meet the

need at the time it arises.

7. Closer legislative control of the operations of state

government should result from annual general sessions.

8. Annual general sessions should engender greater continuity

in the business of the legislature.

9. Annual general sessions should produce fewer rather than a

greater number of laws. It can be reasoned that if there were more

time to study and know the contents of each bill, many bills would

not be enacted into law.

10. It has been asserted that annual general sessions would

permit urgent state problems to be taken care of at the time they

arise or at least with so great a delay as now is the case, and

this is very important in some areas.

11. Annual general sessions as opposed to the present biennial

general sessions, by giving the legislator more experience, should

make him more aware of ways to correct weaknesses in legislative

processes. This argument may be extended by saying that the new

legislator would be able to be fully effective by his second session;

his contribution therefore would be more informed, more intelligent

and of greater value to the legislature and the people he serves.

12. An argument related to the argument made for annual general

sessions is the contention that the job of the legislator is in fact

a full-time one, whether or not the people are willing to accept the

idea, for they must be available to their constituents and must

involve themselves in legislative business from day to day throughout

any year and, in fact, on a 24-hour a day basis. Annual full-time

legislators, it is said by many, would be a more accurate definition

of what the job actually is.

13. The point can be made that annual general sessions would

permit the legislature to represent the people more accurately be-

cause of the tendency of people to wait to contact their represent-

atives immediately prior to and during sessions. Thus, the interests

of the people would be better served in that all matters of concern

to them could be dealt with at every session which presently is not

possible due to the restrictions on what may be considered at a
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fiscal session.

14. Finally, from the point of view of those interested in

strengthening the committee system, it can be argued that the

schedule of committee meetings under present limitations is so

crowded that legislators and the public cannot get the full benefit

of committee hearings for sufficient time frequently cannot be

scheduled for hearing each bill. Annual general sessions, it may

be argued, would strengthen the committee system.

Arguments Against Annual General Sessions

1. It can be argued that few state problems are of such a

nature as to require immediate solution and that, at any rate, a

real crisis can be met by expanding the subject matter to be

considered at a fiscal session or by calling a special session,

which is "built in" to the fiscal session provision in the author-

ization to introduce non-fiscal matters (except taxes) by consent

of three-fourths of the elected members.

2. The contention can be made that general sessions every

two years, with only a fiscal session intervening, may result in

less hasty and hence more mature action by the legislature.

3. It is possible to hold that the present session time-

table has in fact been sufficient since the legislature has handled

problems adequately. Akin to this argument are contentions that

there is no real proof that annual general sessions tend to reduce

end of session "log-jams."

4. It might be said that general sessions held every year

tend to cause the legislature to concern itself more with the

minutiae of administration while general sessions every other

year, with the fiscal session intervening, by limiting time,

tend to force the legislature to concentrate on matters of policy.

5. Some believe that annual sixty-day general sessions could

lead to more laws which are not necessarily better laws, while

others contend that with general sessions held annually the result

could be that action would be discouraged in the knowledge that

issues can be solved the following year.

6. Annual general sessions could mean more extended meetings

and more time spent in session for the legislator, who is not a

full-time official and, therefore, must have time away from the

legislature in order to earn his living in a nongovernmental
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occupation. Annual general sessions (particularly if annual 60-

day general) could well prevent many well qualified public spirited

citizens from seeking legislative office.

7. Annual general sessions could necessitate greater over-

head costs and additional pay for legislators, which could increase

overall costs of the legislative process and further deplete an

already over-stretched state budget.

8. Another reason that may be advanced for retaining the

present general session every other year with the fiscal session

in odd years is that, if general sessions were held annually, enough

time would not elapse between general sessions for good laws to

demonstrate their regulatory effectiveness since time is always

needed for administrative and regulatory agencies to become familiar

with and put into effect new laws.

- 10 -

9. It might be argued that annual general sessions (especially

if the odd year sessions were lengthened to 60 days) could cause

the legislator to be away from home too much of the time (with

interim committee activity included) that he would actually lose

touch with his constituents.

10. It might be said that annual general sessions could give

lobbyists and special interest groups more frequent opportunities

to bring pressures to bear on the legislature regarding all issues

concerning state government where the fiscal session restricts this

primarily to budgetary.

11. It can be reasoned that the fiscal session in alternate

years permits legislators to give uninterrupted attention to fiscal

problems alone at least every other year, thus encouraging better

fiscal policy.

- 11 -
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LEGISLATIVE SFSSIONS Appendix A

State ,v
n,*.r ju, '.silction

Abl'ama
Alaska
•Arizona
Arkr..si:
r.A\V nia

Cc orado
,

.. nnecticut

ii>t.a ware
Florida
Georgia

Hawaii
Idaho
Illinois
Indiana

Iowa

Kansas

Kentucky
Louisiana

Maine
Maryland

Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana
Nebraska

Nevada
New Hampshire
New Jersey

Nsw Mexico

New York
N«*rih t'nrollna
S'«nh tUkota . ,

Ohio

Oklahoma
OrvftoN
Pennsylvania
Rhode Island
South Carolina

South Dakota

Tennessee
Texas
Utah

Vermont

Virginia

Washington
West Virginia
Wisconsin
Wyoming

Guam.
Puerto Rico
TTPI
Virgin Islands

Years in
which

sessions ,

cc held Movth

Ode' May
A nual Jan.
Ai.rual Ja r«
Odu Ian.
AmiLtu Jan.

Ai ni jl(f)

Annual(f)

Annual
Annual
Annual

Annual
Annual
Annual
Annual

Annual

Annual

Even
Annual(f)

Odd
Annual

Annual
Annual
Odd
Annual
Annual

Odd
Annual-

Odd
Odd
Annua!

Annual(f)

Annual
Odd
ixw
<M Kwt

Atitiu.il

Odd
Annual
Annual
Annual

Annual"

Odd(w)
Odd
Annual(f)

Odd(w)

Annual

Odd
Annual
Annual'
Odd

Annu; \

Annual
Annual
Annual

fan.
Feb.
Jan.
Apr.
Jan.
Jan.

Jan.
Jan.
Jan.
Jan.
Jan.
Jan.

Jan.
Jan.
Jan.
May
May
Jan.
Jan.

Jan.
Jan.
Jan.
Jan.
Jan.
Jan.

Jan.
Jan.
Jan.
Jan.
Jan.
Jan.

Jan.
Jan.
Jan.
Jan.
Ian.
)*n

Jan.
Jan.
Jan.
Jan.
Jan.

Jan.
Jan.
Feb.
Jan.
Jan.
Jan.
Jan.

Jan.
Jan.
Jan.
Jan.
Jan.
Jan.

Jan.
Jan.
Jan.
Jan.

Sessions eoive..

Day

Limitations



(Appendix B)
(Appendix E)

"Log-Jam" in Last Two Weeks of Session

1971 Fiscal Session

Total Enacted in
Enacted last 2 weeks

of session

1972 Regular Session

House Bills



6. Retirement Measure.: - any legislation concerning retirement

systems . Examples of 1971 legislation:

-2-

Kstablishra^nt of rt'tireux'r.t syjtem.

Suspension of bc.efitc.

Provis ions as t< retiremeri-

, su. . ivor and disability benefits.

Provisions no to service etc;' t.

Kligibility Matters.

Transfer of service credit.

Computations

.

Investment practices and other matters concur'ting Boards of

Trustees.

Cost of living increases.

7. Propositions for amending the Constitution and enabling slat tory legis-

lation recotiimended by the Louisiana Constitution. 1 Revision Ccaatfa&lon -

this includes introduction of joint resolutions to amend the Constitution

on any matter. Also inclu.lcd bills co enable the Constitutional Re-

vision Commission io transit certain cons til itional matters into the

revised statutes.

8. Hatters dealing directly with the procedure or administration of the

Legislature - an example of such bill introduced in the 1971 session

is a bill relative to membership in the Budget Committee.

Certain legislation was introduced in the 1971 Session which

would be considered fiscal but is not within the scope of any of

these enumerations. Examples:

Dedication of certain funds for the payment of a minimum salary

schedule for State Police officers.

Limitation of the total bonded indebtedness of the Louisiana

Stadium and Exposition District.

Authorization of irrigation districts to incur debt and issue

bonds.
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DJrccting A-° ct«?e Bond Commission to issue certain general

obligation 'jor.ds.

Since rbese matters, especially matters concerning bonded indebtedness,

are within r\. • •\armal suutalag of fisc .. or budgetary legislation, some attempt

tnii*
t
ht be made te .yand the enuiseta i u n to include these matters.

In our study of ' enisle ion 'n^»».'»uc«d in the House we found only two

measures (excluding rhoic ''Men made appropriations but which the appropriations

were merely the secondary 'S> ect of he legislation) which appeared clearly

non-fiscal in the ncrmal :->en^*; of the word and not within the enumeration of

Rule No. 1. tit* -e are: (1) A bill authorizii.g the registrar of voters of

Orleans Parish to estiblish a branch of . '.ce and to chaise- office hours, and

(2) authorising municipalises and speciil districts to enter into contracts

relative to their jurisdiction and functions.

Cur study concludes that the enumeration in Rule No. i weri tor the most

part adhered to and tha.- members of the House of Representatives can, with few

exception, rely upon suci- ^numeration in considering whether this proposed

legislation is fiscal or may only be introduced by way of a consent resolution.

The 1971 Rules of Order of the Senate were virtually the same as those

of the 1969 Rules with respect to introduction of bills in a fiscal session.

All bills introduced were immediately referred to the Senate and Governmental

Affairs Committee which reported the bills as fiscal or budgetary or non-

fiscal or no..-budgetary. The Senate was much more liberal in labeling of

legislation as fiscal than was the House.

Examples of Bills reported by the Senate and Governmental Affairs as

Fiscal that would not conform to the House enumeration are:

Authorization of relocation assistance and replacement housing.

Creation of a criminalistics laboratory.

-4-

Ueapportionment of the Legislature

Assignment of custody of a child to u non-slate operated agency

and concerning payments .'or childr<.:> so .-:: signed

.

Extensive legislation concernin
fa

:" e .ouis a.ia Employment $ curity

Law including definitions of terms, term'ita*" ion and election ot coverages

and limitations on receiving certain benefits.

Matters concerning the Uniform Controller D.r.r.^ ' .o ..i Substances Law

including definitions and provisions conctrnii g dist. ioutiont :o persons

under eighteen years of age.

Legislation to perfect title to certfl-'n lands.

Creation of assistant district attorney., for certain judic't.1

districts.

Provisions for amendment of the governing instruments of charitable

|.lua Ls so as to take advantage of new fatlural income tax provisions.

Renaming of certair. districts and commissions.

Empower a district concerning industrial development and adding

to membership.

Many provisions concerning the collection of, exemption from, and

notice of state taxes due.

Many provisions as to bonded indebtedness.

Legislation concerning dedication of taxes to certain projects.

Certain joint resolutions were reported non-fiscal which could have

been introduced under House Rule No. 1.

-5-

LOUJSXAIIA LEGISLATIVE COUNCIL (Appendix F)

Memorandum

Ocitbei 12, '970

To: Executive Committee of the iloust of i*_ * res- niar* v*s

Re: Impact of Suiting v. Shrevcnort on Legist. <lva P."-i:css in Fiscf 1 Sessions

The Suiti ng Decision

The Louisiana Constitution, Article 111, Section (., t. *; lolishcs annual sessions

of the Louisiana Legislature. Sessions "convening in the s en numln red years" are

declared to be "general sessions", and no lialtAttce it j-lact-i upon Legislative

considerations in such sessions except for a ['.'.ecn day time limitation upon the

Introduction of "new matter intended to have the effect "£ law", and th.'- estnblish-

nr.r.t of a sixty day limitation on the length nl the ,csiijii: Sessions. I.owcvcr

' otv/< ''•'• .'n the odd numbered year?", in addition to * thirty day limitation on

t'..c .- '.
,k ** *b* «A««fr»r> and a ten d.-»y limitation upor the introduction of new

matter intended to have the effect of ' jw, arc further '\cr.tricted to budgetary

and fiscal matters ... ."A further limitation is impeded by the prohibition

of the Introduction or enactment of "measures levying new taxes or increasing

existing taxes."
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Section 8 of Article HI does however provide for the consideration ci non-

fiical or non-budgetary measures in a fiscal session; provided that ".
- .*"£

proposal to extend the budget session to witters other than those enumerated in

tbis Paragraph. . .shall require the conse nt of three - fourths of the elected wmbers

of each house." (Emphasis added.) The prevailins interpretation of this provision

was th.it a "three-fourths record vote of the elected members of both Mouses

1

consenting thereto"vc< necessary before a non-fiscal natter could be introduced.

I- fellrt 2l
°'dcT £l U5* Hti" S (> 2i Kjprcscnistlvey . J42£« "Rul<*» Applicable to

Fiscal Sessions Only", Rule 1., p. 3.

In this light, the Rules of On House •! Reprr- .ti'e- —•" Senate provide for the

introduction of a concurrent re'-jlution "provit 'ti? that the budget session of the

Legislature be extended lo the subject isht o-_ his fthe author's) bill or

resolution. . .'* which tr.ust be adopted by t'... "Ac 01 lh'ee-f ourths . the elected

embers of each House. Upon the adoption of su^.. -. consent rosolu 1

. . i. n, the Rules

provide that "such bill or resolution shall be actet upor. * i di» ..-r-.c. . .as ir>

the case of other bills or resolutions." "his interpvc tion of the Constitutional

requirements of Section E relative to the considers! i >n r't on-fis-:. 1 natters in a

fiscal or budget session rests on the following cor :cpt i' ns • <1) the requirement

of Article 1J1 , Section 8, that a three-foorlri veto is-neccssary "to extend" ihe

budget session toT.on-f istnl matters implies ily lV-.t a rV.rec-fourll.s "consenting"

vote is necessary to int reduce such a measure, and {'.') .-. stfN »nacttd <.,.r.iurrent

-eSOle*."> ^f coasent to the introduction of such a avcrurc constitutes a "proposal

to extend the budget session"

The Louisiana Supreme Court in l.-l held to a sign!: i- antly different interpre-

tation of these relevant provisions of Article Til, Section 8. In lite case of

S-jllins v. Shrevepoi t vhich involved a state constitutional challenge to the validity

of the Legislature's passage of an authorization for suit against the City of Shreve-

port on the grounds that it was enacted without the prior passage of a consent

resolution, the court found that: (1) "A resolution involving a oon-fiscal matter

Is a 'proposal to extend' the session to 'matters other than' budgetary and fiscal,"

K
implying that a non-fiscal matter of itself const%*to* "proposal to extend" tb*

session, and (2) the Consitution does not require a three-fourths vote to consider

non-fiscal aattnr in a fiscal or budgetary session. Such ruling seems to clearly

anticipate that such a three-fourths vote is mandatory for final KMffl. 0° the

basic of the Sullins interpretation of Article III, Section 8, and on the basis

of other relevant Consiitutional provisions, there seems to be at present no

1. Ibid .. 211 So. 2d 314 at 317.

2 In this light, a Constitutional challenge was entered against the C0n5ressit-n.il

pportionswnt schcac enacted hy the Legist"™ in its 1969 Regular Session

Which did not master Lhuc-fo-i llrs vote in both Houses on final passage- The

re-enactment of 1 his measure in the 1970 Kcj-.ular Session h»s rendered such

cl-al'engc *&L t
end thus has 1U0 prevented further test of the Selling doctrine.

requires tit for such an extraordinary vote for committor action or for amendment.

The Constitution (Article III, Section 24',, r*l.«M*.e to committee action, provides

only that "no bill shall he. considered fo: tit**' p*B He unless... -reported on

by a co-wnittec. . . ." Relative to amendments, the C nstitution (/ r lele III,

Section 25) provides only that "No amendments to billr by one house si.cll be

concurred in by the other, nor shall reports of comn-itteo? -f cc.itereoce be adopted

in either House, except by a majority of the members !*£*«. thereto. . . ."

Only in reference to bills or measures "levying or p'oposm, to lew new state

taxes or increasing the rate on any state tax -ow if hereafter imposed", does the

."onstitutlon require an extraordinary vote (tvo-iMrdi of elected members) for adoption

1

of amendments or reports of committees on cot-tercncc (Article III, Se«-t«on 25.1).

2. Consent Resolutions .

D,r. .«,. the Court's finding in Sullins that a th-ce-fourths vote is required

"« to ri.,. -• * non-fiscal matter in a fiscal session, i.-thcr than "to consider" such a

proposition, the Court still did not c' arly rule that prior consent is not

necessary to consider such a measure. Relative to this question, the Court

coirencnted:

The Consitution requires consent of only three-f ourth3 of the elected

members ot each House, however, 8A.6H of the elected members of the Senate

and 93.1% of the elected members of the Hou=e were in fo^t obtained to

adopt the resolution. No objection to the Resolution appears in the

Lcgisl.-iti v. Calendar or in the Journals of the Senate and House, nor do

they reiWtt that three-fourths of the ele.-Lod memi-ers of each ilouse did

not consent to the extension of the budget session to consider and pass

Resolution No. 5.

Under these circumstances, if a separate preliminary proposal were

necessary to consider the substantive matter of the Resolution, we must

1. Ibid ., Rule 2.

2. Ibid .

3. Sullins v. Shrcvepov t. 252 U. 423, 211 So. 2d 314 (196C).

1. It Is noted that prior to the adoption of Section 25.1 of Article III in 19*8,

It was generally held that amendments to tax measures (which require approval

by two-thirds of the neirbors elected to each house of the lcRislatuie under

Article X, Section la) did not necessarily require such a two-thirds vote.

s non-fiscal matter, but a three-fourths vote to enact i> ptwsased non-fiscal matter.

In the words of the Court:

Nor do we find that Section 8 require* th' ..-fourths vote before a

non-budgetary or nonfii-cal matter can L. coisie't cd. The rcstrir ion

which the constitution olaccd upon the Legislator if a require" at that

no non-budgetary t nonfitcal matter can b.; <*- icted unless it be >>'

vote of tiitti -fourths of the elected roembei- oi < ach House. The con-

stitution does not require the three- fourths ve-tc to consider a nontiscal

natter, it requires a three-fourths vote to enret * pi post J nua- fiscal

matter. 1

Effect of the Sullins Dec is 15

Without delving into the comparative mer'L of the two contrasting interpre-

tations of the requirements of Article III, Section 8, it is clear tha* so long

a* the Sullins decision remains viable, any non-fiscil it**, urc enacted in a fiscal

%essir. •: *iOut a three-fourths vote is potentially in danr.er of being declared

uacr.istitutiooal. Further, the Su 1 U ns decision calls for a revaluation of

certain legislative procedures use i*- fiscal sessions, .... tliulcrly **•" "'•'" of

consent resolutions, and the Affairs "screening" coonltt.-vts.

1. Required Votes .

As noted above, the clear finding of the Sullins decision is that a three-

fourths vote of the elected members of each House 1e required to enact a proposed

prcsunc that the proposal was voted upon and approved. For the

Constitution docs not require that action on the preliminary

propos.-l V* e-.ie:ed in the Journals or the Legislative Calendar.

Tho lln.: es or itic Legislature, therefore, may or my not enter

this artior. .n t
1

ii discretion. Silence of the journals is not

evidence * at it w_-a not done. V'a' 1 v. Close, 203 La. 345,

14 So. 2d 19 (l°43).'

Trie Court, as is seen stove, docs no. rule 00 whether "preliminary proposals"

are necessary, but dors ioJir^te that if they are necessary, the silence of

the journals creates a ?rei^, tion that the proposal was voted upon and

approved

.

In light or the Sullins decision the following arc advanced as reasons

for and against the continued use of consent, concurrent resolutions;

Against continued use:

1. The Louisiana Su^r?-^ Court in Sullins v. Shrcvoport has ruled

that a thru. -fourths vote is necessary "to e.- -ct" a .. t. 'iscal

measure, and nut "to consider" it, and even if prl-»r consent is

necessary has ruled that the silence of the journals create', a

presumption that the proposal was voted upon and approved.

2. The consent resolution is time consuming and expensive to utilize
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For continued use.

i. The Louisiana Supreme Court in Sulltns v. Shrevepor t does not directly

rule that concent resolutions are not necessary, which raises the

possibility of future challenge to legislation enacted without it,

particularly if "objection. . .appears in the Legislative Calendar

or in the Journals ... ."

2. While perhaps consent resolutions arc expensive and time-consuming, they

tavc both time and money in the long run by eliminating committee and

Sullins v. Shrevpi-ort. Supra, 211 So. 2d 314, 317-318

floor consideration oi measures pot likely to ltceivo the nccfcs-^ry

three -fourths vote for final passage

.

3. ConcnU lrc of ihf Affair?: of the House.

Rule ' i. 3 of the Rules of the House of Representatives governing t' r.m«

session*-, establishes The Committee of the Affairs of the House whose duty :t

1

.-. to screen all bills and resolutions classifying tliem as (a)- fiscal or budget.'!/

2

C (b) uon-fiscal or non-budgctflty . Those measures classified as fisctl or

t odTtary are then to to introduced and processed while those classified as non-

3

fiscal or non-bugetary mu.it, to he introduced, have a consent resolution cnfilet.

A two-thirds vote of members present and voting is required to over-rulo co' littee

4
reports.

'The continued use of the Committee of the Affairs of the House may well depft'v

upon the decision relative to the c ...' --jed use of the consent resolution. If

decision is made to fIfttt tirtt the use of the consent resolution, the continued us.i

of the Affairs Committee may he deemed advisable to afford decisJ.r. as to whether

such consent is necessary for a particular measure or not. If decision is made to

discontinue the use of consent resolutions, the committee's present function Is

eliminated. However, It may be advanced that even If the use of consent resolutions

in discontinued, an Affairs committee may si i 1

1

be deemed useful to advise th»'

Chair as to which measures will, due to their nature^ require a three-fourths vote

1. Except consent resolutions, and resolutions dealing with Rules of the House,

Condolences, Memorials, Organization and Adjournment and Joint Sessions of the

Legislature. Rules oi Order of the House ol Representatives, 1970, "Rules

Applicable to Fiscal Sessions Only", Rule 3., p. 3.

2. Ibid .

3. Ibid .

4. Tb<d.

for enactment. It .
; s noted inat i.i Sul 1 :'ns, while the Supreme Court did not chose

to rt:'.e on whe.her the r.-S'.iution there in question was budgetary or fiscal, and

accented yfa e
1

la th*u it was not, the Court did not rule th3t such question is

beyound the scop' -f judicl-il deterrainat k , In light of no contrary ruling, it

may only be supposed -J. K the question of iSe fiscal or non-fiscr.l nature of a bill

or resolution Is considei *<! by t'ie Ccv, ' fcl be within the scope of judicial determin-

ation, and furtl.rr that any n>. -.u.e which the Court finds non-fiscal or non-budgetary

and fails to be enacted ly a t!.i e-f our'.' s vote In fiscal or bugetary sessions may

well be declared unci nst iut* n al

.

l * Sul lins v. Shreveport . supra . 211 So. 2d 314 at 317.

Addenda tc

Sullins v.

2d 314(La.



Some authorities, including the National Municipal League,

contend that including maximum and minimum limits in the con-

stitution ensures against the dangers cited for both very

large and very small chambers. Also, by providing only maximum

3

and minimum figures, greater flexibility in districting the state

would be gained. The Model State Constitution {1963} states that

"The number of members shall be prescribed by law but shall not

be less than nor exceed . " (Art. IV, sec. 4.02)

The necessity of establishing a minimum is doubtful, in

the opinion of some observers. There is serious difficulty in

reducing the number of seats because of the effect upon the in-

cumbents in the districts concerned. The tendency has been to

increase rather than decrease the number of seats.

Louisiana has since the adoption of the Constitution of

1921 increased the size of the House of Representatives from

100 to 105.

From the foregoing it appears that there is no one ideal

size for a legislative body. Si2e appears to be determined on

the basis of practical and political needs.

Length of Terms

Louisiana is one of the four states (Alabama, Louisiana,

Maryland, and Mississippi) which provides 4-year terms for both

senators and representatives. Every four years all of the 144

members of the Louisiana Legislature are elected. Because of

the fast turnover in membership in the Louisiana Legislature,

there generally is a large majority who have had little or no

legislative experience. In the 1972 Legislature, for example,

approximately percent of the members had had no previous

legislative experience.

The length of legislative terms varies among the states.

Four-year terms for the members of the upper chambers of legis-

latures are most common, 35 states elect senators to serve for

4

that length of time. Twelve states elect senators to serve for

two years. Nebraska, which has a unicameral legislature, elects

all its members for 4-year terms. Illinois and New Jersey elects

all of their senators to 2-year and 4-year terms. (See Appendix)

Four year terms for members of the lower houses are not

so common, since only Alabama, Louisiana, Maryland, and Missisippi

elect representatives for 4-year terms. Forty-five states have

2-year terms for the members of their lower chambers. Nebraska

has a unicameral legislature.

It would seem that the state constitutions which set

senators* terms at four years and representatives' terms at two

years are modeled after the federal Constitution, which provides

6-year overlapping terms for United States Senators and 2-year

terms for United States Representatives. The Senate, in early

political history, was looked upon as the stable legislative

chamber, more conservative and less likely to make radical

changes. The House of Representatives elected more frequently,

was thought to be more representative of the people's changing

desires. This idea has carried over to 28 states whose state

senators are elected for 4-year overlapping terms and whose

state representatives are elected for only 2-year periods.

Although the emphasis here is on the length of the term,

some attention should be given to how much actual legislative

experience a legislator gets during his term. The length of a

legislator's term cannot be considered the only factor determining

how much actual legislative experience he will get during his term

of office, for the number of sessions held during his term is

5

important also. For example, since the Louisiana Legislature alter-

nates general and fiscal sessions and representatives and senators

serve 4-year terms, Louisiana legislators participate in just two

general sessions during their terms of office. On the other hand,

since the Maryland Legislature meets in annual general session and

all its legislators serve 4-year terms, Maryland legislators

participate in four regular sessions during their terms.

In the large majority 05) of the 16 states having biennial

sessions, the representatives participate in only one session

during their terms, since they are elected for 2-year terms. On

the other hand, in 12 of these states the senators participate

in two regular sessions, since they are elected for 4-year terms.

Arguments For and Against Longer Terms

The basic question involved in the consideration of the

merits of a longer term appears to be that of stability versus

current representation in the legislature.

More frequent or longer participation in the legislature

tends to insure a certain amount of skill and experience among

legislators which is necessary for smooth and efficient operation.

Long legislative terms tend to give continuity and stability to

legislative programs and policies. The legislator should be able

to become more familiar with the Louisiana law and the procedures

of law-making, more closely acquainted with the organization

and duties of government agencies, and better informed on the

problems with which the state government is concerned and upon

which he must legislate. Long terms tend to capitalize on the

experience of the legislator and to allow him to make use of

his experience in improving the legislative product.

Short legislative terms are favored as a means of keeping

the legislature attuned to public wishes. A major argument for

2-year terms has been that poor representation of any parish or

district can be quickly remedied. Frequent elections and rapid

turnover in legislative personnel tend to keep the legislators

in accord with the views of their constituents and prevent dis-

regard of the voters* wishes by a group which is assured of its

position for two or more regular sessions.

Some states have compromised by adopting a combination

of long terms for one house and shorter terms for the other.

This idea has been carried further by the practice of staggering

the senatorial terms so that the Senate is never a completely
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new body. The idea of staggered or overlapping terms will be

discussed below.

Overlapping Terms

The Council of State Governments has recommended that a

portion of each house of state legislatures be elected at regular

intervals so that the houses would never be composed of all new,

inexperienced members. In Louisiana, all 144 legislators are

elected at one election every four years.

Twenty-eight states provide for staggered terms for members

of their senate. The usual practice of these states is to elect

either one-half of the senate members, or the senators in the odd-

numbered or the even-numbered districts, at the same time as all

members of the lower house are elected. There is at present no

record of lower houses which are elected with staggered or over-

lapping terms

.

7

Arguments For and Against Staggered Terms

Although senates elected for staggered terms are not

considered to be continuous bodies in regard to procedures and

rules, the overlapping terms do provide a continuity of membership

and preservation of legislative leadership and experience.

Experienced legislators in a session make for a better organized

body and more efficient legislative procedure, while inexper-

ienced legislators make for confused legislation particularly in

the early days of a session. The presence of old members in the

legislature may foster stability and afford protection against

abrupt changes in policy. Committee appointments may depend to

some extent on the experience of legislators, and favored

positions may be granted to legislators most qualified in respect

to service.

On the other hand, legislative terms which run concurrently

with the governor's term make for smoother over-all legislative

operations, since the governor is more likely to get his measures

passed without opposition from old members who were elected at

different times and who advocate different programs of legislation.

Law-making to a large extent is the combined effort of the governor

and the legislature, and lack of harmony between these two branches

often results in disharmony in the legislature. Although staggered

terms may provide valuable experience for legislators, there would

be the possibility that the old group would form a clique which

would tend to direct legislation along certain partisan lines.

Their influence and control over new legislators could be detrimental

to freedom and independence of individual legislative thought,

particularly if the staggered terms carried other privileges of

seniority.

Law-making in state legislatures is characterized not

only by deliberation on the chamber floors but also by compromise.

bargaining, and political maneuvering which is learned only by

first-hand experience as a legislator. Long terms provide means

of acquiring this experience, and overlapping terms insure the

legislative body of experienced personnel at each legislative

session. On the other hand, such a policy may place experienced

legislators in favored positions, result in deadlock in adminis-

trative programs, and make it difficult for an incoming governor

or party to carry out its mandate from the people.

Although no serious question concerning legislative terms

has arisen in Louisiana, these two suggestions— lengthening

legislative terms and providing for staggering those terms

—

should be included in any thorough consideration of possible

ways to improve legislative procedures. They are based on the

premise that the legislative procedures can be no better than the

legislators who serve in the legislature and that if legislators

were more experienced the process would be more satisfactory.

It is upon this basis that the merits of these two suggested

changes should be evaluated.

APPENDIX

NUMBER OF MEMBERS - LENGTH OF TERMS
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REAPPORTIONMENT

No other term in the past decade has had more of an effect

on the lives of all persons nationwide than the term "reappor-

tionment". With the advent of Baker v. Carr , 369 U. S. 186

(1962) one legislature after another has been forced to come to

grips with the problems involved in their own reapportionment.

The principle of "one-person, one-vote" more popularly known

as "one-man, one-vote", first enunciated in the case of Gray

v. Sanders , 372 U. S. 368 (1963), if properly applied, truly

results in representative government at its finest, a govern-

ment that derives its just powers from the consent of the

governed.

The problems involved in legislative reapportionment are

fundamental to the make-up of state government, for the method

of assigning legislative seats and dividing political units

into districts provides the basis for the selection of legis-

lative representatives. The term "reapportionment has come to

identify two separable but related aspects of a periodic though

oftentimes in the past sporadic process for determining repre-

sentation in representative bodies. Strictly speaking, the

term "apportionment" refers to the process of assigning the

number of representatives (legislators, congressmen, police

jurors, school board members, councilmen or aldermen) to be

elected from each district, while the term "districting"

refers to the process of establishing the boundaries of the

districts from which those representatives are to be elected.

PART I Reapportionment - Judicial Action

Before 1962, the courts generally were reluctant to inter-

vene in reapportionment matters. The United States Supreme

Court, in Colegrove v. Green , 328 U. S. 546 (1946), declined

to grant judicial relief from malapportionment of congressional

districts in Illinois. In that case, the Illinois congressional

districts had been established in 1901 on the basis of the

census of 1900. There had been no reapportionment thereafter.

Each district elected one congressman, but because of population

shifts they were grossly malapportioned, with the smallest dis-

trict having a population of approximately 112,000 and the largest

having a population of approximately 900,000. The court found

that judicial intervention would necessitate review of political

questions which were not justiciable, that is, appropriate for

judicial remedy.

Justice Frankfurter, writing for the majority, stated that

"Courts ought not to enter this political thicket." He argued

that due regard for the working of government and the idea of

involving the judicial branch in the politics of the people

dictated that the courts not intervene. The court felt that the

solution to unfairness in districting was to be found in the

legislative branch of government, either state or federal.

Thus Colegrove v. Green established a judicial precedent

of nonintervention in reapportionment matters which was to

last until 1962, when the Supreme Court in the decision of

Baker y. Carr , reversed itself.

On March 26, 1962, the United States Supreme Court held

in Baker v. Carr that reapportionment matters were indeed

justiciable and amenable to judicial relief in appropriate

cases. The decision was based on the question of justiciability

and not the merits of the controversy, but it opened the door

for the first time to further consideration of reapportionment

matters.

The court in Baker v. Carr did not go into the merits of

the questions raised; however it did make three crucial findings:

(1) The federal courts do have jurisdiction over re-

apportionment matters;

(2) that reapportionment matters were amenable to judicial

relief; and

(3) that citizens, as registered voters and residents of

a representative district have standing in court to

challenge reapportionment matters under the equal

protection clause of the Fourteenth Amendment to the

United States Constitution.

Since the decision in Baker v. Carr did not rule on the

question of reapportionment, a determination of what was re-

quired under the equal protection clause relative to reappor-

tionment matters fell to the various federal district courts.

Immediately thereafter, numerous federal court decisions

affecting reapportionment matters were rendered and many were

appealed to the United States Supreme Court.

On February 17, 1964, the United States Supreme Court

first decided a reapportionment case on its merits. In Wesberry

v. Sanders , 376 U. S. 1. the court declared unconstitutional

a 1931 Georgia statute which created 10 congressional districts

on the grounds that certain of those districts under the 1960

census had a disproportionate number of people than other districts.

Since each district elected one congressman, some congressmen

represented as many as two to three times the number of people

as did other congressmen. The court agreed with the finding of

the lower court that the vote of a person in a more heavily popu-

lated district is diluted when compared with the vote of a person

in a much less populated district. It held that the district

court erred in dismissing the complaint for "want of equity"

and stated that Article I, Section 2 of the United States

Constitution, which provides that representatives be chosen

"by the People of the several States" meant that "as nearly as

is practicable one man's vote in a congressional election is to

be worth as much as another's". Since the case involved congres-

sional districts and was based on Article I, section 2 rather

than the equal protection clause of the Fourteenth Amendment, the

central question in the minds of state legislators became: would
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the courts apply the same rule of equal population to state

legislative reapportionment.

The answer was not long in coming for the United States

Supreme Court on June 15, 1964 squarely passed upon the question

of state legislative reapportionment in Reynolds v. Sims , 377

U. S. 533 (from Alabama), and its five companion cases, WMCA ,

Inc. v. Lomenzo , 377 U. S. 633 (from New York); Maryland

Citizens Committee for Fair Congressional Redistricting, Inc .

V. Tawes , 377 U. S. 656 (from Maryland) ; Davis v. Mann , 377

U. S. 678 (from Virginia); Roman v. Sincock , 377 U. S. 695

(from Delaware) ; and Lucus v. Forty-Fourth General Assembly

of the State of Colorado , 377 U. S. 713 (from Colorado).

The basic holding of Renolds v. Sims and its five companion

cases was that the equal protection clause of the Fourteenth

Amendment to the United States Constitution requires that seats

in both houses of a bicameral state legislature be apportioned

substantially on a population basis. (Renolds v. Sims , id.

at 568; WMCA, Inc. v. Lomenzo, id. at 653; Maryland Committee v .

Tawes , id. at 674)

The court explained:

"(w)e mean that the Equal Protection Clause requires that
a State make an honest and good faith effort to construct
districts, in both houses of its legislature, as nearly of
equal population as is practicable. We realize it is a
practical impossibility to arrange legislative districts
so that each one has an identical number of residents, or
citizens, or voters. Mathematical exactness or precision
is hardly a workable constitutional requirement." ( Reynolds
v. Sims , id . at 577)

Considering Reynolds v. Sims and its five companion cases

together, a series of constitutional guidelines for reapportion-

ment might be drawn as follows:

(1) Factors that will not justify any deviation from the

equal population standard, popularly referred to as "one-man,

one-vote" principle in either house of a bicameral state legis-

lature include:

a. "history alone"

b. "economic or other sorts of group interests"

c. "considerations of area alone"

d. distance, in light of modern developments and im-
provements in transportation and communications

e. geographic or topographic considerations

f. a policy of protecting "insular minorities"

g. according recognition to a state's "heterogeneous
characteristics"

h. attempting to balance urban and rural power in the
legislature

( Reynolds v. Sims , id. at 579-580; Lucas v. Colorado General

Assembly , id . at 738; Davis v. Mann , id . at 692)

(2) Factors that may justify some deviation from a strict

population standard, provided that population is not submerged

as the controlling consideration include:

a. the use of political, natural, or historical
boundary lines to avoid indiscriminate districting
and gerrymandering

b. according political subdivisions some independent
representation

c. maintaining compactness and contiguity of districts

d* the balancing of a slight over-representation of a
particular area in one house with a minor under-
representation of that area in the other house.

However in determining the rational state policy of any state

the court stated: "What is marginally permissible in one State

may be unsatisfactory in another, depending on the particular cir-

cumstances of the case." ( Reynolds v. Sims , id . at 578-581;

Lucas v Colorado General Assembly , id. at 735, N.27)

(3) Analogy to the federal system of a nonpopulat ion-based

senate coupled with a population-based lower house is "inapposite

and irrevelant" to state legislative reapportionment. ( Reynolds

v. Sims , id . at 573)

(4) States must provide reasonable plans for periodic reap-

portionment. Reapportionment after each decennial census meets

the "minimal" requirements for maintaining a reasonably current

scheme of legislative representation. ( Reynolds v. Sims , id . at

583, 584)

(5) Rigid or uniform mathematical criteria of constitution-

ality are neither workable nor desirable. ( Reynolds v. Sims , id

at 577; Roman v. Sincock , id . at 710)

William J. D. Boyd, Assistant Director of the National

Municipal League, in "Reapportionment in the 1970s : The Problems

of Compliance (Lexington, Kentucky: The Council of State Govern-

ments, 1971) states:

"Legislatures must also forget about finding some magic
percentage deviation between districts that is or is

not acceptable. The court's thinking has been very
clear on this point. They have said they are not going
to establish any minimum or maximum deviation percentage
Were they to do so, all State Legislatures would aim
right for that figure." (Id at 3)

(6) Military and military-related personnel cannot be per-

emptorily excluded from the population base used for reapportion-

ment merely because of the nature of their employment or status.

Discrimination against a "class of individuals," merely because

of their status, without additional reasons, is "constitutionally

impermissible." ( Davis v. Mann , id . at 691)

(7) A majority vote of the people of a state cannot validate

an apportionment scheme if it fails to measure up to the require-

ments of equal protection. An individual's constitutionally pro-

tected rights cannot be denied even by a vote of a majority of a

state's electorate. ( Lucas v. Colorado General Assembly , id . at

736)

(8) In a bicameral system, the scheme of representation

provided for one house cannot be considered or evaluated with-

out necessarily considering the kind or representation provided

for in the other house. This is necessary to determine whether

the state has in good faith created a total scheme of apportion-

ment best suited to the state's needs. (Maryland Committee v.

Tawes , id . at 673; Lucas v. Colorado General Assembly , id . at

735, N. 27)

Following on the heels of Reynolds v. Sims and its five

companion cases came the United States Supreme Court's per curiam

decision one week later on June 22, 1964 which disposed of nine

additional cases from as many states; Swann v. Adams , 378 U. S. 553

(from Florida); Meyers v. Thigpen , 378 U. S. 554 (from Washington);

Nolan v. Rhodes , 378 U. S. 556 (from Ohio); Williams v. Moss , 378

U. S. 55B (from Oklahoma); Germano v. Kerner , 378 U. S. 560 (from

Illinois); Marshall v. Hare, 378 U. S. 561 (from Michigan); Town
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of Franklin v. Butterworth , 378 U. S- 562 (from Connecticut);

Hearne v. Sylie , 378 U. S. 563 (from Idaho); Hill v. Davis , 378

U. S. 565 (from Iowa)

.

The court, without having had briefs on the merits nor having

heard oral argument in any of the above cases, found, as in the

preceding week, that each state's apportionment scheme was invalid

and each case was remanded to the lower court for further pro-

ceedings consistent with the court's opinion in Reynolds v- Sims

and its companion cases. Thus in a week's time the apportionment

schemes for almost one-third of all the state legislatures was

held unconstitutional.

Following this action of the Supreme Court in its June, 1964

decisions, numerous lower courts were faced with applying the

guidelines articulated in Reynolds v. Sims and its companion

cases. The court had indicated that the implementation of those

guidelines would be reviewed on a " case-by-case basis" and had

stated: "Lower courts can and assuredly will work out more con-

crete and specific standards for evaluating state legislative

apportionment schemes in the context of actual litigation."

( Reynolds v. Sims , id . at 578)

How the lower courts worked out "more concrete and specific

standards" for Louisiana will be treated in Part II of this study.

PART II REAPPORTIONMENT - LOUISIANA

Louisiana's first constitution, that of 1812, was approved

by Congress as the basis for admission of the State of Louisiana

into the Union in 1812. It provided: "Representation shall

be equal and uniform in this state, and shall be forever

regulated and ascertained by the number of qualified electors

therein."

An enumeration of electors was to be made in 1813 and every

fourth year thereafter. The number of representatives was

fixed at not less than 25 nor more than 50. (La. Const, of

1812, Art II, S6) The state was to be divided into 14

senatorial districts and each district was to elect one

senator

Host of the original districts were composed of indivi-

dual parishes, but population differences were taken into

account. The City of New Orleans and the Parish of Orleans

were divided into two districts and two parishes, St. Bernard

and Plaquemines were combined into one district. (Id., $10)

The constitution of 1845 increased the membership of the

house of representatives to not greater than 100 nor less

than 70. The requirement of "equal and uniform" representation

in the house of representatives was retained, but a provision

was added that "Each parish shall have at least one Represen-

tative". This was qualified by a prohibition against creating

new parishes (a) with "less than the full number entitling it

to a Representative," or, (t) when the creation of a new parish

would leave any other parish without the required "number of

electors." Reapportionment was to be completed after each

enumeration of electors, in 1847, 1855 and every ten years

thereafter. (La. Const, of 1845, Tit. II, Art. 8) The

number of senators was set at 32 and no parish was to have

more than one-eighth of the whole number of senators. No

parish was to be divided in the formation of senatorial

districts except Orleans. The senators were to be apportioned

according to the population of the whole state after deducting

the population of the City of New Orleans. The remainder was

to be divided by 28 (Orleans was entitled to four) and the

result was the "Senatorial ratio entitling a Senatorial District

to a Senator". To achieve this ratio, single or contiguous

parishes could be formed into districts having a population

as near as possible- to the senatorial ratio. If a parish or

a district fell short of or exceeded the senatorial ratio

by one-fifth then a district could be created having not

more than two senators. (Id., Arts. 15, 16)

The constitution of 1852 did not significantly change the

method of apportionment but did alter the base for reappor-

tionment of the house of representatives from the "number

of qualified electors" to the "local population of each of

the several parishes of the State." In the reapportionment

of the senate, no parish was to have more than five senators and

the division was then set at 27 since Orleans was entitled

to five. There was no change at all in the size of either

the house of representatives or the senate. For the purpose

of ascertaining total population an enumeration was to be

taken in 1853, 1858, 1865 and then at least once every ten

years. (La. Const, of 1852, Tit. II, Arts. 8, 15, 16)

The Convention of 1861 adopted the constitution of 1852

making only such shanges as necessary to conform to the

Constitution of the Confedrate States of America. None of the

changes altered the reapportinroent provisions.

The constitution of 1864 retained much of the principles

of apportionment of the 1852 consitution but returned to the

"number of qualified electors" as the base for reapportionment

of the house of representatives. The number of representatives

was set at not more than 120 nor less than 90. An enumeration

was ordered for the years 1866, 1870, 1876 and at least once

evary ten years thereafter. (La. Const, of 1864, Tit. Ill,

Arts. 10)

The state was divided into 22 senatorial districts and

the number of senators was set at 36 to be apportioned among

the districts on the basis of "electoral population". The

electoral population of the whole state was to be divided by

36 to arrive at the senatorial ratio but no parish was entitled

to more than nine senators. (Id., Arts. 12, 22)

The constitution of 1868 carried forward the came basic

principles of reapportionment but returned to "total Population"

as a base for reapportionment of both the house of representatives

and the senate. The number of senators remained at 36 but no

mention was made of the number of representatives except

that each parish of the state was entitled to at least one

representative. It did provide that until an apportionment

could be made the number of representatives was 101 and

apportioned them among the then 48 parishes with 23 represen-

tatives specified for the parish of Orleans and from one to

four representatives assigned to the other parishes. The
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census of the United States for the year 1670 was to be used

in apportionment until the census of the state could be taken

in 1875 and every ten years thereafter. (La. Const, of 1868,

Tit. II, Arts., 20,22,29)

The constitution of 1879 maintained the basic elements

of apportionment from previous constitutions but unlike the

constitution of 1868 spelled out the maximum and minimum

number of representatives. These were set at not more than

98 nor less than 70. Each parish was entitled to an additional

representative for any fraction exceeding one-half the rep-

resentative number. The first enumeration to be made by the

state was to be in 1890 and every tenth year thereafter.

Until that time the constitution itself apportioned both the

house of representatives and the senate. (La. Const, of 1879

Arts. 16, 18) The number of senators was set at not more than

46 nor less than 24 and the number of senatorial districts

to be maintained until the census of 1890 was set at 26.

(La. Const, of 1879, Arts. 17, 18)

The constitution of 1898 while maintaining much of the

past apportionment principles, established several firsts.

In it first appears the historical provision that representation

in the house of representatives was to be equal and uniform

and "shall be based upon population". It was the first to

provide that each parish and "each ward of the City of New

Orleans" was to have at least one representative. It was also

the first contitution in this state to establish the United

States census alone for apportionment .beginning with the

census of 1900. These provisions have been carried forward

into the succeeding constitutions of 1913 and 1921. The

constitution of 1898 set the number of representatives at not

more than 116 nor less than 98. It was amended in 1910 to

increase the maximum to 120 and provide for apportioning

of new parishes. (La. Const, of 1898, as amended 1910, Art. 18)

The number of senators was set at not more than 41 nor less

than 36. The sontitution established 30 senatorial districts

with a total of 39 senators approtioned among then. (La. Const.

of 1898, Arts. 19,20)

The consitution of 1913 tracked much of the language

relating to apportionment from the constitution of 1898 as

amended in 1910. It provided for a maximum of 120 members of

the house of representatives and did not specify a munimum. The

provisions relation to the senate tracked the previous consti-

tution exactly. It also provided that the existing appor-

tionment of the senators and representatives was to remain

in force. (La. Const, of 1913, Arts. 18-20)

The constitution of 1921 (the present constitution)

continued the previous methods of reapportionment, specifying

at least one representative for each parish and each ward

6C the City of N«w Orleans. The constitution provided for a

maximum of 101 representatives (Art. Ill, S2) but apportioned

100 representatives among the representative districts. (Art.

Ill, S5) Article III, section 5, was amended in 1954 to

increase the number of representatives from Jefferson parish

and in 1960 it was amended again to provide the maximum number

of house seats at 105. The 1960 amendment al.>o apportioned

the houee of representatives giving both East Baton Rouge

Parish and Jefferson Parish each two additional representative

seats. The number of senators was set at 39 (Art. Ill, S3)

and apportioned among 33 senatorial districts (Art. Ill, $4).

Article III, section 4 also provides that whenever more than

one senator is apportioned to a distric composed of more than

one parish, not more than one senator could be elected from

any aprish. Article III, section 2 provided that at the first

regular session after the United States census of 1930, and

after each census thereafter, "the Legislature shall, and

it is hereby directed to, apportion the representation among

the several parishes and representative districts on the basis

of K-tal population".

Despite this clear mandate the Louisiana legislature

made no serious effort to comply. The amendments of 1956 and

1960 increased the number of representatives and these were

apportioned but there was no reapportionment on the basis

of total population. It was not until certain citizens and

taxpayers of East Baton Rouge Parish relying on the case of

Baker v. Carr , institutied in the federal courts an action

seeking a declaratory judgment and a decree ordering reappor-

tionment of the house of representatives that the legislature

was moved to act. Act 2 of the Special Session If 1963 was

passed in a special session called a few days following the

adjournment of the 1963 regular session after the court fixed

the hearing on the application for a iyre lim inary injunctin.

The court in that case, Daniel v. Davis , 220 F. Supp. 601(1963)

stated that malapportionment of representation in the Louisiana

legislature amounting to "invidious discrimination" violated

the equal protection claaae of the Fourteenth Amendment.

It found that the Louisiana constitutional provisions (Art.

<££t S5) apportioning the house of representatives and the

corresponding statutory provision, (R.S. 24:35) prior to the

latter* s amendment and reenactment in 1963 were unconstitutional

on those grounds. The court ruled that a legislative appor-

tionment plan satisfied the requirements of equal protection

if the plan, considered as a whole, had a rational basis and

gave importance to population as a major factor. It held

that Act 2 of the Spe c ial Session of lSij
-y met "the Court's

y
Consitutional test and substantially meets the plaintiffs

"demands". (Id., at 605) Not at issue in this case were the

questions of the validity of apportioning 80 seats in the house

according to geographic units nor the apportionment of the

senate. The court noted:

"The Supreme Court has not yet fixed boundaries
for the role of courts in legislative apportionment.
Nor has it established the standards (Courts must
use in testing the constitutionalljtjfity of apportion-
ment. Federal judges should tread lightly on ground
historically within the province of state legislatures."
{Id. at 605)

A little over three years later the court, in the case of

Bannister v. Davis , 263 R. Supp. 202 (1966) would state that
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the Daniel v. Davis case was decided before Reynolds v. Sims

and its companion cases and therefore:

"The Court is unanimously of the opinion that unless

the legislature of the State of Louisiana adopt and

submit to this Court before January 1,1967, a consti-

tutionally satisfactory statute reapportioning its

Senate and House, the Court will order that the next

subsequent election for both houses be conducted at

large." (Bannister v. Davis , idl at 205)

The court went on to state that if a constitutionally

valid plan was submitted for only one of the two houses,

elections for both would be at large. It sought to aid

the legislature's task by formulating general guidelines as

follows:

1. General principles set forth in Reynolds v. Sims

a. Both houses were to be apportioned on the basis

of population.

b. Analogies to the United States Senate are

inapposite for state legislatures.

c. Mathematical exactitude was not a constitutional

requirement.

d. Minor deviations from the "one-man, one-vote"

principle are permitted to insure some voice to

political subdivisions aa political subdivisions.

2. Three tests for determining the fairness of apportionment.

a. Population variance : the ratio between the population

per representative in the most overrepresented district

to the population per representative in the most

underrepresented district.

b. Maximum detrimental deviation from the average

percentage: the percentage deviation of the population

of each representative district from the "ideal

district" - the number of people that each member would

represent if every member represented exactly the

same number of people, obtained by dividing the number

of members into the total population of the state.

c. Minimum controlling factor : the minimum percentage figure

of the population necessary to elect a majority of

representatives

.

3. Permissible population bases.

a. Total population: from census figures.

b. Citizen population: total population MHKX minus

transients, aliens, and military personnel who

are not citizens of the state.

c. Voting population: qualified electors, whether

or not registered to vote.

d. Registered voters or numbers 88 of votes cast:

the court found that racial minorities were not

registered in sufficient numbers in this state for

it to approve such a base.

4. Close relationship of house and KtfMXXX senate.

The apportionment of the house of representatives and

the senate should be viewed as a unit. Each is to be

considered in light of the other.

5. Possible conflicts with Louisiana Constitution.

a. Reapportionment plan should conform as closely as

possible to the state's constitution.

b. The size of the state legislature is for the state

to decide.

c. As long as the house has 105 members, the provisions

of Article III section 2 declaring that each parish

must have at least one representative is unconstitutional.

d. The formula in Artite III section 4 which provides that

in any multi-member, multi-parish senatorial district,

no more than one of the senators may be elected SHKM

from any one parish must be discarded.

6. Joinder of parishes; multi-member and gerrymandered districts.

a. Multi-member, multi-parish districts will be necessary

to satisfy the equal population standard while adhering to

the boundaries of political subdivisions but they

should be avoided whenever possible.

b. Gerrymandering of any kind will be closely scrutinized

if it tends to ditute voting strength. Racial

gerrymandering will not be tolerated.

7. Fractional and weighted voting.

In fractional and weighted voting systems, each parish would

elect one representative, but the weight of his vote would

be 8eyed to the population of the parish. This sort of

system overlooks the fact that a representative does more

than just vote for legislation and the court stated it

would disapprove of such a system.
e

The Louisiana legislature reapportioned the senat/and the

house of representatives by Acts 3 and 4 of the 1966 Extraordinary

Session. It divided the state into 27 senatorial districts

among which it apportioned 39 senate seats with one to three

seats per xiS district. Only two parishes were divides in the

Senate plan, Orleans and Jefferson, with part of Jefferson being

combined with plaquemines and St. Bernard parishes to form a

single member etx senatorial district. The house of representatives

was divided into 49 representative districts among which were

apportioned 105 house seats with one tot seven seats per district.

No parish except Orleans was divided in the house plan. The court

in a per curiam order dated December 30, 1966 ruled that the

reapportionment was "substanially in accordance with the court's

guidelines" and that it met the requirements of the United States

Constitution. ( Bannister v_._ Davis , id. at 209)

This plan was only effective for the legislative elections of

1967-1968 as the court in Bannister v. Davis noted that the

CONSTITUTION OP Louisiana required reapportionment after each ten-

year census of the United States and ruled that "the reapportionment

resulting from this decision should remain in effect only until

the expiration of the first session of the Legislature after the

1970 census." ( Bannister v. Davis , id . at 205)

The Louisiana legislature in 1970 moved to comply with the

implied order of the court in Bannister v. Davis and the clear

mandate of Article III, sections 2 and 3 to reapportion both the

house of representatives and the senate after the census of 1970.

It established a joint legislative committee whose purpose was

to survey and study the various means by which reapportionment of

the legislature could best be accomplished (SCR No. 5 of 1970pS)

and a Legislative Reapportionment Study Commission to make continuing
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studies of the apportionment and reapportionment of the legislature

and the congressional districts and to report the findings of such

studies after each United States census. (Act 630 of 197QRS)

The reapportionment study commission working with members of the

joint legislative committee on reapportionment began,, in early 1971,

the work of producing a plan which would feagxit be in accordance with

the 1970 census and comply with the principle of one-man, one-vote

and other equal protection requirements. All efforts by the committee

to have a special session called to consider its plan were to no

avail and it was not until the 1971 regular session that the question

of reapportionment was considered. The result, after much legislative

debate and amendment, was Acts 106 and 108 of the 1971 Regular

Session.

Several suits were instituted following the mA^axanvtmnX

adjournment of the legislature^ seeking to have Acti> 3 and 4 of the

1966 Extra Session and Acts 106 and 108 of the 1971 Regular Session

declared unconstitutional, null and void, and seeking further to have

the court fashion a plan of reapportionment that would be

protective of the constitutionally guaranteed rights of the

citizens of Louisiana. Bussie v. Governor of Louisiana , 333

F. Supp. 452 {1971). The court stayed all proceedings pending

submission of the plan to the Attorney General of the United States

as required by Sec. 5 of the Voting Rights Act of 1965, 42 U.S.

C.A. S 1973 C. This was done, and the Attorney General rejected

the plan on the grounds of racial discrimination, thereby automatically

rendering Acts 106 and 108 null and void.

The court then appointed a special master to prepare and present

to the court a total comprehensive plan of reapportionment of the

house of representatives and the senate of Louisiana. After four

days of hearings the special master prepared and presented to the

court a "Reapportionment Plan for the Louisiana Legislature" which

the court a$ter a thonough review and evaluation adopted as its

plan, noting that the prayer of plaintiffs' complaint requested

that a plan of reapportionment be fashioned and put into effect

in a form and manner to be determined by the court. The plan provided

for all single-member legislative districts, and maintained the

number of representatives at 105 and the number of senators at 39.

This resulted in divisions of parishes and in some instances even

of wards. The court noted:

" Single member districts are always to be preferred
if the use of multi-member districts tends to dilute
the voting strength of any minority group. That such
is the case in Louisiana could hardly be denied. By
the uniform use of single member distracts, and by
deviating to some extent from "historical boundaries,
equal participation in the election process is made
available to all citizens." (Id. at 458)

After being ordered to hold evidentiary hearings by the Fifth

Circuit Court of Appeals the court concluded after those hearings

that the plan presented by the special master and approved by

the court does, in fact, meet all constitutional requirements.

Cert-fin plaintiffs appealed the lower court decision and

in the case of Bussie v. McKeithen , 457 Fed Rep 2d 796) (1971)

the Fifth Circuit Court of Appeals affirmed the judgment of the

district court with the following modifications:

"a) the boundaries of semate districts 2,3,4, and 5

are modified so as to conform with the defendants-appellants'
alternate plan for those districts.

b) The boundaries of senate districts 14,15, and 16
are modified so as to conform with the DeBlieux alternate
plan for those districts.

c) For the purposes of the forthcoming election only,
we approve the reapportionment of Jefferson Parish as
set forth in the Master's plan and adopted by the
district court. This approval is without prejudice to
any challenge to the apportionment of Jefferson Parish
for future elections." (Id. at 796)

The court of appeals adopted those modifications without

opinion and certain plaintiffs in the original suits sought review

of this summary reversal by the United States Supremem Court. In

that case Taylor v. McKeithen , U.S. , 92 S. Ct. 1980 (197J

the Supreme Court stated that it would not impute to the Court of

appeals reasoning which would raise a substantial federal question.

The court further stated

:

"Because this record does not fully inform us of the
precise nature of the litigation and because we have
not had the benefit of the insight of the £ourt of
Appeals we grant the petition for writ of Certiorari,

—^ vacate the judgment below and remand the case to the
Court of Appeals for proceedings in conformity with this opinion,"

i^<- (Id. at 1982)

As of this writing the Fifth Circuit Court of Appeals still

has this pending and has not stated its grounds for summary reversal

APPENDIX A

COMPART SON OF LEGISLATIVE REAPPORTIONMENT PROVISIONS

LOUISIANA CONSTITUTION, 1921: Legislative Article

Article III

52. House of representatives; representation; apportionment;
number

Section 2. Representation in the House of Representatives
shall be equal and uniform, and shall be based upon population.
Each parish and each ward of the city of New Orleans shall have
at least one representative. At its first regular session after
the United States census of 1930, and after each census thereafter,

(

the Legislature shall, and it is hereby directed to, apportion the \

representation among the several parishes and representative dis- 1

tricts on the basis of total population shown by such census. A
representative number shall be fixed, and each parish and represen-
tative district shall have as many representatives as such
representative number is contained in the total number of the inhan
tants of such parish or representative district, and one additional
representative for every fraction exceeding one-half the represen-
tative number. The number of representatives shall not be more
than one hundred and one.

53. Senatorial Districts; new parishes; number of senators

Section 3. The Legislature, in every year in which it shall

apportion representation in the House of Representatives, shall
divide the State into senatorial districts. No parish, except the
parish of Orleans, shall be divided in the formation of a senatoria
district. Whenever a new parish is created, it shall be attached

to the senatorial district from which most of the territory is

taken, or to another contiguous district, but shall not be attached
to more than one district. The number of senators shall not be mor«

than thirty-nine.

$5. House of representatives; number; apportionment

Section 5. The House of Representatives of the Legislature
shall be composed of one hundred five (105) members, unless increast

as herein provided.
Wards 3, 7 and 11 of the Parish of Orleans shall have two (2)

representatives, and the remaining wards of said Parish shall each
have one (1) representative.

The Parishes of Caddo, East Baton Rouge and Jefferson shall

each have four (4) representatives; the Parishes of Rapides and

St. Landry shall each have three (3) representatives; the Parishes

of Acadia, Avoyelles, Calcasieu, Lafayette, Lafourche, Natchitoches^
Ouachita, St. Mary and Tangipahoa shall each have two (2) represen-

i

tatives; and each of the remaining Parishes of the State shall
have one (1) representative. (As amended Acts 1960, No. 610, adopts
Nov. 8, 1960.)
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$6. Reapportionment; restriction; new parishes

Section 6. This apportionment of senators and representatives
shall not be changed or altered in any manner until after the
enumeration shall have been taken by the United States; provided,
that when a new parish is created such parish shall be assigned
ono representative unless there is more than one representative
in a parish from which the larger portion of the territory is taken
for the purpose of creating a new parish, in which case one of such
representatives shall be apportioned to the new parish in the same
act which creates the parish.

PROPOSAL OF THE LOUISIANA CONSTITUTIONAL REVISION COMMISSION:
Legislative Article

Article III

S2. Membership

Section 2. The number cf senators and representatives shall be
fixed by law; however, the number of senators shall not exceed
thirty-nine and the number of representatives shall not exceed one
hundred five.

$3. Representation; apportionment; number

Section 3. Representation in the Senate and House of Represen-
tatives shall be equal and uniform and shall be based on population.
At its first regular session after the population of this state is
reported to the President of the United States for each decennial
federal census the Legislature shall apportion representation on
the basis of the total population as shown by such census. Insofar
as practicable, each district shall be composed of compact and con-
tiguous territory and no parish and no ward of Orleans Parish shall
be divided to effect the apportionment of the Senate and House of
Representatives, except for the purpose of forming districts wholly
within a parish or within a ward of Orleans Parish.

MODEL STATE CONSTITUTION: Legislative Article

Article IV

S4.02. Composition of the Legislature.

Section 4.02. The legislature shall be composed of a senate
and an assembly. The number of members of each house of the legisla-
ture shall be prescribed by law but the number of assemblymen shall
not be less than nor exceed , and the number of senators shall
not exceed one-third, as near as may be, the number of assemblymen.
Each assemblyman shall represent one assembly district and each
senator shall represent one senate district. Each member of the
legislature shall be a qualified voter of the state and shall be at
least years of age.

$4.04. Legislative Districts.

Section 4.04. (a) For the purpose of electing members of the
assembly, the state shall be divided into as many districts as there
shall be members of the assembly. Each district shall consist of
compact and contiguous territory. All districts shall be so nearly
equal in population that the district with the greatest population
shall not exceed the district with the least population by more than

per cent. In determining the population of each district,
inmates of such public or private institutions as prisons or other
places of correction, hospitals for the insane or other institutions
housing persons who are disqualified from voting by law shall not be
counted.

(b) For the purpose of electing members of the senate, the state
shall be divided into as many districts as there shall be members of
the senate. Each senate district shall consist of a compact and
contiguous territory. All districts shall be so nearly equal in
population that the district with the greatest population shall not
exceed the district with the least population by more than _ per
cent. In determining the population of each district, inmates of
such public or private institutions as prisons or other places of
correction, hospitals for the insane or other institutions housing
persons who are disqualified from voting by law shall not be counted.

(c) Immediately following each decennial census, the governor
shall appoint a board of qualified voters to make recommendations
within ninety days of their appointment concerning the redisricting
of the state. The governor shall publish the recommendations of the
board when received. The governor shall promulgate a redistricting
plan within ninety to one hundred and twenty days after appointment
of the board, whether or not it has made its recommendations. The
governor shall accompany his plan with a message explaining his
reasons for any changes from the recommendations of the board. The
governor's redistricting plan shall be published in the manner pro-
vided for acts of the legislature and shall have the force of law
upon such publication. Upon the application of any qualified
voter, the supreme court, in the exercise of original, exclusive

and final jurisdiction, shall review the governor's redistricting
plan and shall have jurisdiction to make orders to amend the plan
to comply with the requirements of this constitution or, if the
governor has failed to promulgate a redistricting plan within the
time provided, to make one or more orders establishing such a plan.

RECENTLY ADOPTED CONSTITUTIONS: Apportionment Provisions Contained
in Legislative Article

Constitution of Montana, 1972

Article V

S14. Districting and apportionment.

Section 14. (1) The state shall be divided into as many dis-
tricts as there are members of the house, and each dsitrict shall
elect one representative. Each senate district shall be composed of
two adjoining house districts, and shall elect one senator. Each
district shall consist of compact and contiguous territory. All
districts shall be as nearly equal in population as is practicable.

(2) In the legislative session following ratification of this
constitution and thereafter in each session preceding each federal
population census, a commission of five citizens, none of whom may
be public officials, shall be selected to prepare a plan for redis-
tricting and reapportioning the state into legislative and congres-
sional districts. The majority and minority leaders of each house
shall each designate one commissioner. Within 20 days after their
designation, the four commissioners shall select the fifth member,
who shall serve as chairman of the commission. If the four members
fail to select fhe fifth member within the time prescribed, a major-
ity of the supreme court shall select him.

(3) The commission shall submit its plan to the legislature at
the first regular session after its appointment or after the census
figures are available. Within 30 days after submission, the legisla-
ture shall return the plan to the commission with its recommendations.
Within 30 days thereafter , the commission shall file its final plan
with the secretary of state and it shall become law. The commission
is then dissolved.

Constitution of I l linois, 1970

Article IV

Si. Legislature - Power and structure.

Section 1. The legislative power is vested in a General Assem-
bly consisting of a Senate and a House of Representatives elected by
the people from fifty-nine Legislative Districts.

52. Legislative Composition.

Section 2. (a) One Senator shall be elected from each Legisla-
tive District. Immediately following each decennial redistricting,
the General Assembly by law shall divide the Legislative Districts
as equally as possible into three groups. Senators from one group
shall be elected for terms of four years, four years and two years;
Senators from the second group, for terms of four years, two years
and four years; and Senators from the third group, for terms of
two years, four years and four years. The Legislative Districts in
each group shall be distributed substantially equally over the State,

(b) Three Representatives shall be elected from each Legislative
District for a term of two years. No political party shall limit its
nominations to less than two candidates for Representative in any-

Legislative District. In elections for Representatives, including
those for nomination, each elector may cast three votes for one
candidate or distribute them equally among no more than three candi-
dates. The candidates highest in votes shall be declared elected.

53. Legislative Redistricting.

Section 3. (a) Senatorial and Representative Districts shall
be compact, contiguous and substantially equal in population.

(b) In the year following each Federal decennial census year,
the General Assembly by law shall redistrict the House and Senate.

If no redistricting plan becomes effective by June 30 of that
year, a Legislative Redistricting Commission shall be constituted
not later than July 10. The Commission shall consist of eight mem-
bers, no more than four of whom shall be members of the same poli-
tical party.

The Speaker and Minority Leader of the House of Representatives
shall each appoint to the Commission one Representative and one per-
son who is not a member of the General Assembly. The President and
Minority Leader of the Senate shall each appoint to the Commission
one Senator and one person who is not a member of the General
Assembly.

The members shall be certified to the Secretary of State by
the appointing authorities. A vacancy on the Commission shall be

filled within five days by the authority that made the original
appointment. A Chairman and Vice Chairman shall be chosen by a

majority of all members of the Commission.
Not later than August 10, the Commission shall file with the

Secretary of State a redistricting plan approved by at least five
members.

If the Commission fails to file an approved redistricting plan,

the Supreme Court shall submit the names of two persons, not of the
same political party, to the Secretary of State not later than
September 1.

Not later than September 5, the Secretary of State publicly
shall draw by random selection the name of one of the two persons
to serve as the ninth member of the Commission.
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Not later than October 5, the Commission shall file with the
Secretary of State a redistricting plan approved by at least five
members

.

An approved redistricting plan filed with the Secretary of
State shall be presumed valid, shall have the force and effect of
law and shall be published promptly by the Secretary of State.

The Supreme Court shall have original and exclusive jurisdic-
tion over actions concerning redistricting the House and Senate,
which shall be initiated in the name of the People of the State by
the Attorney General.

Constitution of Florida, 1968

Article III

SI. Composition.

Section 1. The legislative power of the state shall be vested
in a legislature of the State of Florida, consisting of a senate
composed of one senator elected from each senatorial district and a
house of representatives composed of one member elected from each
representative district.

516. Legislative apportionment.

Section 16. (a) SENATORIAL AND REPRESENTATIVE DISTRICTS. The
legislature at its regular session in the second year following each
decennial census, by joint resolution, shall apportion the state in
accordance with the constitution of the state and of the United
States into not less than thirty nor more than forty consecutively
numbered senatorial districts of either contiguous, overlapping or
identical territory, and into not less than eighty nor more than
one hundred twenty consecutively numbered representative districts
of either contiguous, overlapping or identical territory. Should
that session adjourn without adopting such joint resolution, the
governor by proclamation shall reconvene the legislature within thirty
days in special apportionment session which shall not exceed thirty
consecutive days, during which no other business shall be transacted,
and it shall be the mandatory duty of the legislature to adopt a
joint resolution of apportionment.

(b) FAILURE OF LEGISLATURE TO APPORTION; JUDICIAL REAPPORTION-
MENT. In the event a special apportionment session of the legisla-
ture finally adjourns without adopting a joint resolution of appor-
tionment, the attorney general shall, within five days, petition the
supreme court of the state to make such apportionment. Mo later
than the sixtieth day after the filing of such petition, the supreme
court shall file with the secretary of state an order making such
apportionment.

(c) JUDICIAL REVIEW OF APPORTIONMENT. Within fifteen days after
the passage of the joint resolution of apportionment, the attorney

general shall petition the supreme court of the state for a declara-
tory judgment determining the validity of the apportionment. The
supreme court, in accordance with its rules, shall permit adversary
interests to present their views and, within thirty days from the
filing of the petition, shall enter its judgment.

(d) EFFECT OF JUDGMENT IN APPORTIONMENT; EXTRAORDINARY APPOR-
TIONMENT SESSION. A judgment of the supreme court of the state deter-
mining the apportionment to be valid shall be binding upon all the
citizens of the state. Should the supreme court determine that the
apportionment made by the legislature is invalid, the governor by
proclamation shall reconvene the legislature within five days there-
after in extraordinary apportionment session which shall not exceed
fifteen days, during which the legislature shall adopt a joint
resolution of apportionment conforming to the judgment of the supreme
court.

<e) EXTRAORDINARY APPORTIONMENT SESSION; REVIEW OF APPORTION-
MENT. Within fifteen days after the adjournment of an extraordinary
apportionment session, the attorney general shall file a petition
in the supreme court of the state setting forth the apportionment
resolution adopted by the legislature, of if none has been adopted
reporting that fact to the court'. Consideration of the Validity of
a joint resolution of apportionment shall be had as provided for in
cases of such joint resolution adopted at a regular or special
apportionment session.

(f) JUDICIAL REAPPORTIONMENT. Should an extraordinary appor-
tionment session fail to adopt a resolution of apportionment or
should the supreme court determine that the apportionment made is
invalid, the court shall, not later than sixty days after receiving
the petition of the attorney general, file with the secretary of
state an order making such apportionment.

RECENTLY ADOPTED CONSTITUTIONS:
in Separate Article.

Apportionment Provisions Contained

Constitution of Alaska, 1959

Article VI. Legislative Apportionment

$1. Election Districts.

Section 1. Members of the house of representatives shall be
elected by the qualified voters of the respective election districts.
Until reapportionment, election districts and the number of represen-
tatives to be elected from each district shall be as set forth in
Section 1 of Article XIV.

52. Senate Districts.

Section 2. Members of the senate shall be elected by the qual-
ified voters of the respective senate districts. Senate districts
shall be as set forth in Section 2 of Article XIV, subject to changes
authorized in this article.

S3. Reapportionment of House.

Section 3. The governor shall reapportion the house of repre-
sentatives immediately following the official reporting of each
decennial census of the United States. Reapportionment shall be
based upon civilian population within each election district as
reported by the census.

S4. Method.

Section 4. Reapportionment shall be by the methods of equal
proportions, except that each election district having the major
fraction of the quotient obtained by dividing total civilian popu-
lation by forty shall have one representative.

55. Combining Districts.

Section 5. Should the total civilian population within any
election district fall below one-half of the quotient, the district
shall be attached to an election district within its senate district,
and the reapportionment for the new district shall be determined as
provided in Section 4 of this article.

56. Redistricting.

Section 6. The governor may further redistrict by changing the
size and area of election districts, subject to the limitations of
this article. Each new district so created shall be formed of
contiguous and compact territory containing as nearly as practica-
ble a relatively integrated socioeconomic area. Each shall contain
a population at least equal to the quotient obtained by dividing
the total civilian population by forty. Consideration may be given
to local government boundaries. Drainage and other geographic
features shall be used in describing boundaries wherever possible.

57. Modification of Senate Districts.

Section 7. The senate districts, described in Section 2 of
Article XIV, may be modified to reflect changes in election districts
A district, altho u qh modified, shall retain its total number of
senators and its approximate perimeter.

56. Reapportionment Board.

Section 8. The governor shall appoint a reapportionment board
to act in an advisory capacity to him. It shall consist of five
members, none of whom may be public employees or officials. At
least one member each shall be appointed from the Southeastern,
Southcentral , Central and Northwestern Senate Districts. Appoint-
ments shall be made without regards to political affiliation.
Board members shall be compensated.

9

59 . Organization.

Section 9. The board shall elect one of its members chair-
man and may employ temporary assistants. Concurrence of three
members is required for a ruling or determination, but a lesser
number may conduct hearings or otherwise act for the board.

§10. Reapportionment Plan and Proclamation.

Section 10. Within ninety days following the official re-
porting of each decennial census, the board shall submit to the
governor a plan for reapportionment and redistricting as provided
in this article. Within ninety days after receipt of the plan,
the governor shall issue a proclamation of reapportionment and
redistricting. An accompanying statement shall explain any change
from the plan of the board. The reapportionment and redistricting
shall be effective for the election of members of the legislature
until after the official reporting of the next decennial census.

511. Enforcement.

Section 11. Any qualified voter may apply to the superior
court to compel the governor, by mandamus or otherwise, to per-
form his reapportionment duties or to correct any error in re-
districting or reapportionment. Application to compel the gover-
nor to perform his reapportionment duties must be filed within
thirty days of the expiration of either of the two ninety-day
periods specified in this article. Application to compel cor-
rection of any error in redistricting or reapportionment must be
filed within thirty days following the proclamation. Original
jurisdiction' in these matters is hereby vested in the superior
court. On appeal, the cause shall be reviewed by the supreme
court upon the law and the facts.

RECENTLY PROPOSED CONSTITUTIONS: Not Adopted

Cons titution of Arkansas, 1970

Article III. Legislative Branch

S3. Legislative Districts.
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section 3. The State shall be divided into as many House

districts as there are Representatives and as many Senate districts

as there are Senators. Only one member shall be elected by the

voters of each district. Districts shall consist of compact and

contiguous territory and shall be as nearly equal in population as

Practicable. The population of each district for the purpose of

representation shall not include inmates of prisons , h°=PJtals

for the mentally ill, or similar institutions. In determining

representation.Adjustments shall bemade forpersons^counte^in

:he federai[census ^ho were not legal residents of the districts

10
where they were counted

$4. Board of Apportionment.

Section 4. (a) A Board of Apportionment is established and

shall consist of the Governor, who shall bo chairman the Attorney

General, the Lieutenant Governor-Secretary of State, and two

persons not members of the General Assembly, one named by the

Souse of Representatives and one by the Senate at the regular

session held next following the biennial general election. If a

vacancy occurs when the General Assembly is not in session, such

vacancy shall be filled by appointment, for the remainder of the

term? by the Speaker of the hSuso or the President of the Senate,

as the case may be. The Board of Apportionment shall divide the

!tate into House and Senate districts immediately following each

decennial federal census and shall, so far as practicable, observe

coun?y and municipal boundaries in establishing such districts.

(b) The reapportionment shall be completed within ninety

days after the official census population figures f" "f^Ud with
by the United States. The report of the Board shall be filed with

the Lieutenant Governor-Secretary of State, setting forth the

population and boundaries of each House and Senate district,

apportionment shall be effective thirty days after filing unle

action for revision is commenced in the Supreme Court within t__.

Perl
°tc) The Supreme Court shall have original jurisdiction of

any action filed by a qualified elector to compel the Board o

Apportionment to perform its duties, or to "vise any arbitrary

action or abuse of discretion by the Board in making the apportion

ment. These proceedings shall have precedence over any °£her

business before the Court. If a revision is decreed by the Court,

a certified copy of its judgement shall be transmitted to the

Lieutenant Governor-Secretary of State and shall be the apportion-
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FILLING OF VACANCIES IN THE LEGISLATURE

This memorandum will cover the filling of legislative

vacancies. It will discuss Louisiana's provision and the pro-

visions of other states. An addendum has been attached which

contains a comparative study of constitutional provisions re-

lating to legislative vacancies. In addition several alternative

proposals are presented for the committee's review.

In Louisiana

The pertinent provision for the filling of a vacancy in

either house of the legislature is found in Article III,

Section 8 which provides in part:

"Should a vacancy occur in either House,

the governor shall order an election to

fill such a vacancy for the remainder of

the term."

This provision has been in Louisiana's constitutions since

the Constitution of 1879. Prior to that constitution, provisions

in all of Louisiana's constitutions had been essentially that

the legislature was to "regulate by law, by whom and in what

manner" writs were to be issued for an election to fill a vacancy.

Ordinarily when a vacancy occurs in the legislature the

governor calls a special election, but in several instances

since adoption of the Constitution of 1921 the governor has

made appointments to fill vacancies caused by the death of members

of the legislature. So far as can be ascertained, in each of

these cases the legislature has permitted such appointed members

to serve, perhaps under authority of Article III, Section 10 which

provides that each house shall be the judge of the qualifications,

elections and returns of its own members. In at least one opin-

ion of the Attorney General, the governor was advised that such

appointments could be made under the broad powers granted to the

executive branch under Article V, Section 12, which provides in

part that the governor has the power to fill vacancies that may

occur during the recess of the senate (Op. Atty. Gen. 1934-36,

p. 659). The provision of Section 12 is qualified, however, by

the language, "in cases not otherwise provided for in this Consti-

tution." The rationale here stated may be somewhat difficult to

understand in view of the fact that specific provision is made in

Article III, Section 8 for the filling of vacancies in either

house of the legislature by election.

The courts of this state have not been called upon to ajudi-

cate this question and in a proper case a court could rule that

no vacancy in the legislature can be filled except by election.

On the other hand the court ruled in the case of Lee V. Lancaster,

262 So. 2d 124 (La. Ct. App. , 1972) that eligibility to serve as

a state legislator as stated by one constitutional article is

among the "qualifications" of which the legislature is the judge

under another constitutional article providing that each house

shall be the judge of qualifications of its own members.

In Other States

The constitutions of 28 states (including Louisiana) provide

for legislative vacancies to be filled by election. In 12 other

states, the constitution provides that the legislature shall pro-

vide for the filling of legislative vacancies. In five states,

the constitution provides for gubernatorial appointment. In

four states, the constitution requires appointment by the county

commissioners from the county or counties where the vacancy occurs

and in one state, Illinois, the constitution provides for appoint-

ment according to law.

In five of the constitutions which have been recently

proposed (Montana, Illinois, Florida, Alaska and Arkansas) the

determination as to how legislative vacancies shall be filled

is vested primarily in the legislature as follows:

1. in Montana, for example, the constitution provides that

a vacancy is to be filled by a special election unless "otherwise

provided by law."

2. The Illinois constitution provides that a vacancy must

be filled by appointment as provided by law within thirty days

after it occurs, and that the office must be filled by a member of

the same political party as the former legislator. If the vacancy

occurs in a senatorial district "with more than twenty-eight

months remaining in the term, the appointed Senator shall serve

until the next general election, at which time a Senator shall be

elected to serve for the remainder of the term."
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3. The Florida constitution provides that a vacancy must

be filled "only by election as provided by law."

4. Both the Alaska constitution and the proposed Arkansas

constitution contain provisions that legislative vacancies be

filled as provided by law, but with the further provision that if

no provision is made by the legislature then the governor will

fill the vacancy by appointment.

SUGGESTED ALTERNATIVE PROPOSALS

1. S • Vacancies

Section . Should a vacancy occur in either house,

the governor shall order an election to fill such vacancy

for the remainder of the term.

2

.

S • Vacancies

Section . Any vacancy occurring in either house of

the legislature shall be filled by election, as provided

by law.

3. S • Vacancies

Section . Vacancies in legislative office shall be

filled only by election as provided by law.

intended to have the effect of law shall be introduced or re-
ceived by either branch of the Legislature after midnight of the
fifteenth day of its session, except in case of emergency, and
then only by a yea and nay vote of two-thirds of the members
elected. Notwithstanding any contrary provision of this Consti-
tution, and particularly the provisions of Article XXI, Section
1 thereof, no proposition for amending the constitution shall be
considered unless introduced in the legislature within the first
twenty-one days of its session.

All regular sessions convening in the odd numbered years
shall be restricted to budgetary or fiscal matters; however, no
measures levying new taxes or increasing existing taxes shall
be introduced or enacted. All rogular sessions convening in the
odd numbered years shall be limited to thirty days; provided,
however, that no new matter intended to have the effect of law
shall be introduced or be received by either branch of the
Legislature after midnight of the tenth day of its session.
Any proposal to call or convene a special session of the legis-
lature within thirty days prior to the convening of the budget
session or within thirty days after its adjournment sine die
and any proposal to extend the budget session to matters other
than those enumerated in this Paragraph, whether proposed by
the governor or by the legislature, shall require the consent of
three-fourths of the elected members of each house.

Should a vacancy occur in either House, the governor shall
order an election to fill such vacancy for the remainder of the
term. (As amended Acts 1966, No. 557, adopted Nov. 8, 1966 .)

PROPOSAL OF THE LOUISIANA CONSTITUTIONAL REVISION COMMISSION:
Legislative Article

ARTICLE III

S5. Annual Sessions; duration; bills and joint resolutions; vacancie

C. Should a vacancy occur in either house, the governor
shall order an election to fill such vacancy for the remainder of
the term.

4. S . Vacancies

Section . A vacancy in the legislature shall be filled

by special election for the unexpired term, unless otherwise

provided by law.

4

5. S • Vacancies

Section . Each vacancy occurring in either house of

the legislature shall be filled for the unexpired term as

provided by law. If no provision is made, the governor shall

fill the vacancy by appointment.

€. S • Vacancies

Section . Each vacancy occurring in either house of

the legislature shall be filled by appointment, as provided

by law.

7. S . Vacancies

Section . Each vacancy occurring in either house of

the legislature shall be filled by appointment by the governor,

as provided by law.

MODEL STATE CONSTITUTION

Contains no provision for filling of vacancies in the
legislature.

PROJET OF A CONSTITUTION FOR THE STATE OF LOUISIANA: Legislative
Article

ARTICLE III

$10.

Section 10. Should a vacancy occur in either house, the
governor shall order an election to fill the vacancy for the re-
mainder of the term unless the vacancy occurs within sixty days
of the expiration of the term, in which case it need not be
filled; otherwise, the election shall be called within ten days.

RECENTLY ADOPTED CONSTITUTIONS:

Constitution of Montana, 1972

ARTICLE V

S7. Vacancies

Section 7. A vacancy in the legislature shall be filled by
special election for the unexpired term unless otherwise provided
by law.

Constitution of Illinois, 1970

ARTICLE IV

$2. Legislative Composition

Section 2 (d) Within thirty days after a vacancy occurs, it

shall be filled by appointment as provided by law. If the vacancy
is in a Senatorial District with more than twenty-eight months rcmai

2

Comparative Study of State Constitutions With Respect To
The Filling of Vacancies in the Legislature

CONSTITUTION OF LOUISIANA, 1921: Legislative Article

ARTICLE III

SB. Annual sessions, general, budgetary and special sessions;
duration; bills and joint resolutions; vacancies

Section 8. The Legislature shall meet in regular session
at the seat of government on the second Monday in May, 1954, at
twelve o'clock noon, and annually thereafter. All regular ses-
sions convening in the even numbered years shall be general
sessions and shall be limited to sixty days. No new matter

in the term, the appointed Senator shall serve until the next
general election, at which time a Senator shall be elected to
serve for the remainder of the term. If the vacancy is in a
Representative District or in any other Senatorial District,
the appointment shall be for the remainder of the term. An
appointee to fill a vacancy shall be a member of the same
political party as the person he succeeds.

Constitution of Florida, 1968

ARTICLE III

515. Terms and qualifications of legislators.

Section 15. (d) Assuming office; vacancies. Members of the
legislature shall take office upon election. Vacancies in
legislative office shall be filled only by election as provided
by law.
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Constitution of Alaska, 1959

ARTICLE II

S4. Vacancies

Section 4. A vacancy in the legislature shall be filled for
the unexpired term as provided by law. If no provision is made,
the governor shall fill the vacancy by appointment.

RECENTLY PROPOSED CONSTITUTIONS:

Constitution of Arkansas, 1970 : Not adopted

ARTICLE V

56. Vacancies

Section 6. Vacancies in the General Assembly shall be filled
for the unexpired term as provided by law, or if no provision be
made by law, by appointment of the Governor.
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RE: Change of residency from district - domicile

This study will consider various aspects concerning change

of residency from one district to another and the resultant loss

or vacation of office. Questions of domicile and residence will

be discussed. In addition alternative proposals will be presented

for the committee's review.

In Louisiana

The pertinent provisions relating to loss of office resulting

from a change of residency from one district to another is found

in Article III, Section 9 which provides in part:

"The seat of any member who may change his
residence from the district or parish or
ward of the parish of Orleans which he
represents shall thereby be vacated, any
declaration of a retention of domicile to
the contrary notwithstanding; and members
of the Legislature shall be elected for a
term of four years."

This provision has been in Louisiana's constitutions since

the Constitution of 1879 in essentially the same form. Prior to

that time it was not found in the legislative provisions but was

encompassed in that provision of the constitution which related

to all officeholders. This provision, our present Article VIII,

Section 13 provides that an officeholder must be both an elector

and a resident of the state, district, parish, municipality or

ward wherein the functions of the office are to be performed. A

change of residence from the state, district, parish, municipality

or ward results in the office being vacated.

The Attorney General's office has ruled on numerous occasions

that an officer's change of residence from the district, parish,

municipality or ward in which he holds office "ipso facto" vacates

the office. (Op. Atty. Gen. 1914-16, p. 582; 1916-18, p. 416,

1930-32, p. 444; 1932-34, p. 618; 1938-40, p. 778)

In Other States

In five of the constitutions which have been recently

proposed (Montana, Illinois, Florida, Alaska and Arkansas) there

is no specific provision relating to vacation of office resulting

from change of residency from the legislative district. All of

these contained provisions, however, setting up minimum residency

requirements and it may be that loss of those requirements implies

vacation of office.

Domicile versus Residency

Article 38 of the Civil Code contains a general definition

of domicile as follows:

"The domicile of each citizen is in the parish
wherein he has his principal establishment.

The principal establishment is that in which
he makes his habitual residence; if he resides
alternately in several places, and nearly as
much in one as in another, and has not declared
his intention in the manner hereafter prescribed,
any one of the said places where he resides may

be considered as his principal establishment,
at the option of the persons whose interests
are thereby affected."

The courts of this state have ruled that the term "principal

establishment" means the principal domestic establishment and

that the essential elements of acquiring a "domicile" are:

1. Actual bonna fide residence, the physical

fact of residing at a particular place, and

2. Intention to establish or acquire domicile,

the mental intent to remain at that place

for an indefinite period of time.

(Succession of Dancie , 191 La. 518, 186 So. 14, (1939) j Shreveport

Long Leaf Lumber Co. v. Wilson , 38 F. Supp. 629, (1941); Zinko v.

Zinko, 204 La. 478, 15 So. 2d 859, (1943)).

In numerous cases involving questions of residency of candidates,

the courts have ruled that while a person may have only one "domicile"

he may have more than one "residence." They have indicated that the

question of residence is largely one of intention considered in

connection with a person's conduct and the circumstances of his

life. (Canfield v. Cravens , 138 La. 283, 70 So. 226 (1915); Melerine

v. Democratic Parish Executive Committee , 164 La. 855, 114 So. 711

(1927); Stavis v. Engler , 202 So. 2d 672 (Ct. App. 1967) ).

SUGGESTED ALTERNATIVE PROPOSALS

1. S . Vacation of Seat

Section . The seat of any member who may change his

residence from the legislative district which he represents

shall thereby be vacated, any declaration of a retention of

domicile to the contrary notwithstanding.

Comment : This proposal essentially tracks the

present provision contained in Article III,

Section 9 with changes to reflect the exis-

tence of legislative districts for both

houses as opposed to representation from

parishes or wards.

Vacation of seat
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Section . The seat of any member who may change his

domicile from the district which he represents shall 'thereby

be vacated.

Comment : This proposal substitutes the word "domicile"

for that of "residence" and would require a

change in the qualification provision as well,

from "resident" to "domiciliary.

"

Comment : Delete provision from legislative article

since the general provision affecting all

officeholders covers the legislature.

Comment: Delete all provisions since the qualification

requirements necessarily imply that a loss of

any of those requirements results in loss or

vacation of office.

t
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Staff Memo No. 7 is omitted. See,

Minutes, April 20,1973, Appendix B,
supra .

'
**"

Staff Memo No. 8 is omitted. See,
Minutes, April 21, 1 973 ,Appendi x B,
supra .— Staff Memo No. 9 is omitted. See,
Minutes, April 20, 1973, AppendixA, supra,

those states that have provisions vary as to the extent of the

prohibition. Some only prohibit federal and state dual office

holding, while others restrict dual office holding prohibitions

only between the three branches of state government while permitting

dual office holding between state and local governments. However,

since the provision relating to dual office holding is being con-

sidered by the Committee on the Executive Department, this phase

of conflict-of-interest will be excluded from this memorandum.

Another area of concern included within conflict-of-interest

is bribery . Bribery nearly always involves overt criminal behavior

and is covered in approximately three-fourths of the states by

explicit constitutional or statutory law or by legislative rule.

Bribery is a clearly definable transgression and will not be con-

sidered further here since it has been assigned by the Coordinating

Committee to the Committee on Bill of Rights and Elections.

The question of lobbying might also be included in conflict-

of-interest. Promotion of particular interest is an accepted

fact. However, the promotion of special interests can take many

forms, some of which obviously are not in the general public

interest. Since lobby regulation is a complex area and not ordi-

narily of constitutional status it is not included in the scope

of this memorandum.

A broader area involving proper legislative conduct than

conflict-of-interest is the question of ethics . Ethics may be

defined as the principles of conduct governing an individual or

profession, i.e., a standard of behavior. Any effort to further

define this standard of behavior must be made in light of the
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CONFLICTS OF INTEREST OF STATE LEGISLATORS

This memorandum will principally concern itself with

conflict-of-interest, i.e., the use or perhaps more correctly,

the abuse of public office for something other than the public

good or interest. Other areas of proper legislative conduct will

be touched upon briefly. An addendum has been attached which

contains a comparative study of constitutional provisions relating

to conflict-of-interest.

Conflict-of-interest may be defined as that situation in

which an official's independent public decision is (or could be)

influenced by his own direct private gain.

Dual office holding is encompassed in the concept of conflict-

of-interest. Forty-seven states (including Louisiana) have con-

sidered it important enough to include provisions in their con-

stitutions prohibiting, restricting, or limiting dual office

holding. Only Alabama, Connecticut, and Idaho do not have pro-

visions in their constitutions relating, to dual office. Even

arena in which the behavior occurs. State legislators operate

within the legislative process, which may be defined as extending

from the election phase through the enactment of bills to re-electioi

Each state's legislative process is unique and the question of

ethics is apparently subject to as many interpretations as there

are theories of moral, political and personal conduct. The

legislature should review its own current situation and the needs

of the state in considering the desirability and feasibility of

a formal code of ethics. The question of governmental ethics has

been assigned by the Coordinating Committee to the Committee on

the Executive Department and will not be discussed further herein.

Legislative Conflict-of-interest

A conflict of interest generally arises when a legislator

has a personal or private interest in some legislative action

under consideration that is not shared in common with the commu-

nity as a whole. In addition to actual conflicts, there is the

question of potential conflicts, both real and imagined, which

tend to undermine public confidence and respect for state govern-

ment.

State legislators occupy a unique position in this regard.

Basically, the state legislator represents people and their interest)

on a part-time basis. Where the concept of the citizen-legislator

is espoused, the compensation or salary is not usually sufficient
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to preclude legislators from seeking income from private sources

to support their families. It follows almost inevitably, that,

at some time during the course of a legislator's term in office,

3

his private interests will somehow be affected either immediately

or remotely by the policies he will be asked to vote upon. For

example, a legislator who is also a farmer may have been elected

by his constituents solely because he is a farmer and could best

understand their problems and represent their interests. A

legislator's essential responsibility is to those who elected him

and that legislator would be expected to support and vote for

advantageous farm legislation even though he had a private interest

involved and he might personally derive economic benefits. Con-

flicts of interest relating «_o normal employment and other known

income producing investments might be characterized as "necessary

conflicts," which may or may not be avoided.

Indeed, it might be suggested that a legislator cannot escape

certain conflicts of interest. Those conflicts that arise or

occur because a legislator is a parent, homeowner, taxpayer, con-

sumer, etc. which might be categorized as "inherent conflicts."

Yet a third category exists which might be titled "avoidable

conflicts." This includes those personal and private interests,

economic or otherwise, which substanially risk impairment of inde-

pendence and are unnecessarily held by or pursued by a legislator.

In attempting to formulate provisions aimed at prohibiting

conflict-of-interest, various approaches have been suggested. Four

general approaches have surfaced : 1 ) advise ; 2 ) prohibit ; 3 ) pro-

hibit; 4) review. None of these is mutually exclusive. A code

of conduct might have disclosure requirements, prohibit certain

specific actions while leaving the rest to an advisory statement

of rights and duties, all to be administered by a review board.

1) Advisory provisions. Provisions of this type are usually

in the form of guidelines. They may be positive or negative but

they do not ordinarily involve sanctions. They may emphasize

duties and rights as well as prohibitory actions.

2) Prohibitive provisions. Provisions of this type usually

emphasize the negative, the "shall nots" found in constitutions

and statutes. Many existing provisions were drafted to correct

specific past abuse but therein lies their fault. It is practi-

cally impossible to enumerate all possible avenues of wrongdoing,

and provisions which are restricted to specific prohibitions tend

to provide a loop-hole for the unscrupulous in those situations

not covered explicitly. It would seem that prohibitions can only

cover the more overt problems, such as accepting compensation or

something of value for actions related to legislation or the

legislative process, representing a private case before a public

official or body, or using confidential information for personal

gain.

3) Disclosure provisions. Provisions of this type are usually

classed into two areas. Those that pertain to a specific actio; ,

vote or subject matter such as Louisiana's and those pertaining

to periodic reporting of personal economic or financial interests.

The nature, detail, and extent of disclosure is critical in

either area. It may be in such general terms as to be useless or

it may be to a review committee where access to information is not

granted to the general public.

Specific disclosure refers to single incidents or pieces of

5

legislation as when a legislator declines to participate or vote

on a bill because of his own personal or private economic interest.

Periodic disclosure refers to the listing of certain assets,

activities and interests of the legislator, his family and

partners.

4) Review provisions. Provisions of this type usually

provide for two kinds of review committees. Those that provide

for a committee composed of legislators and those providing for

a committee composed of members of the public.

Legislative review committees are based on the theory that

legislators can best understand the operations and circumstances

of their fellow members and the legislature is the "sole judge"

of its members and can enforce penalties against its members.

Public review committees are based on the difficulty of

legislators judging their peers and the "public image" aspect.

6

Comparative Study of State Constitutions With Respect To
Conflicts of Interest Among Legislators

CONSTITUTION OF LOUISIANA, 1921

ARTICLE III

S29. Personal interest in bill; disclosure; vote

Section 29. Any member of the Legislature who has a personal
or private interest in any measure or bill proposed, or pending
before the Legislature, shall disclose the fact to the house of
which he is a member, and shall not vote thereon.

$30. Sale or trade of votes; purchase of supplies on bids;
contracts, personal interest, approval

Section 30. Any member of the Legislature who gives, or
offers or promises to give, any official vote in consideration
of a fee or reward, or in consideration that another member of
of the Legislature shall give any such vote, either upon the same
or any other question or measure, shall forfeit the office which
such member holds, upon conviction of such offense by the house of
which he is a member.

All stationery, printing, paper, fuel and other supplies
necessary for use in all the departments of government shall be
purchased or contracted for of the lowest responsible bidder and
under such regulations as are or may be prescribed by law.

No member or officer of any department of government shall be
in any way interested in such contracts, and same shall be subject
to the approval of the Governor, the President of the Senate and
the Speaker of the House, or of any two of them.

PROPOSAL OF THE LOUISIANA CONSTITUTIONAL REVISION COMMISSION

ARTICLE III

510. Sale or trade of votes

Section 10. Any member of the Legislature who gives, or
offers or promises to give, any official vote in consideration
of a fee or reward, or in consideration that another member of
the Legislature shall give any such vote, either upon the same
or any other question or measure, shall forfeit the office which
such member holds, upon conviction of such offense by the house
of which he is a member.
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The commission recommends the deletion of Section 29 of
Article III.

PROJET OF A CONSTITUTION FOR THE STATE OF LOUISIANA

Article III

S23.

Section 23. Any member of the legislature who has a personal
or private interest in any measure or bill proposed or pending
before the legislature shall disclose the fact to the house of
which he is a member, and he shall not vote thereon.

$12.

Section 12. Any member of the legislature who gives, or
offers or promises to give, any vote in consideration of a fee
or reward, or in consideration that another member of the legis-
lature shall give any vote, upon any question or measure, shall
forfeit the office which he holds, upon conviction of such offense
by the house of which he is a member.

MODEL STATE CONSTITUTION

Contains no provision relating to conflict-of-interest.

RECENTLY ADOPTED CONSTITUTIONS

Constitution of Montana, 1972

ARTICLE XIII

54. Code of ethics

Section 4. The legislature shall provide a code of ethics
prohibiting conflict between public duty and private interest
for members of the legislature and all state and local officers
and employees.

Constitution of Illinois, 1970

Contains no provision relating specifically to conflict-of-
interest.

Constitution of Florida, 1968

ARTICLE III

$18. Conflicts of interest

Section 18. A code of ethics for all state employees and
non-judicial officers prohibiting conflict between public duty
and private interests shall be prescribed by law.

Constitution of Alaska, 1959

Contains no provision relating specifically to conflict-of-
interest.

RECENTLY PROPOSED CONSTITUTIONS

Constitution of Arkansas, 1970 : Not Adopted

ARTICLE II

$5. Code of Ethics

Section 5. (a) No official or employee of this State or
its political subdivisions shall engage or participate in any
employment or activity which involves a conflict of interest
with the duties of his position. {b) The General Assembly shall
enact a comprehensive code of ethics for all appointive and
elective officials and employees of the State and its subdivi-
sions.

CC/73 Research Staff

Committee on Legislative Powers
and Functions

Nay 3, 1973

Staff Memorandum No. 11

IMPEACHMENT, REMOVAL, AND RECALL FROM OFFICE

This memorandum will cover impeachment, removal, and recall

from office. It will discuss Louisiana's provisions and the pro-

visions of other states. An addendum has been attached which con-

tains a comparative study of constitutional provisions relating to

impeachment, removal and recall from office.

In Louisiana

Section 1 of Article IX enumerates the grounds for impeach-

ment of a state and district to wit: high crimes and misdemeanors

in office, incompetency, corruption, favoritism, extortion, or

oppression in office, or for gross misconduct, or habitual drunkennea

This provision has been in the Louisiana Constitution since 1879,

except that before the constitution of 1921, nonfeasance or mal-

feasance in office was an additional ground for impeachment. How-

ever, the constitution of 1921 dropped nonfeasance or malfeasance

as a ground for impeachment and the section does not so provide

today.

Article IX, Section 2 provides that impeachment shall be by

the House of Representatives and shall be tried by the Senate and

two-thirds of the senators elected shall be necessary to convict.

The essence of this procedure can be traced to the constitution

of 1812, but there has been a frequent change in its requisite

number of senators necessary to convict. The constitution of

1812 provided that no person should be convicted without the

concurrence of two-thirds of the senators present . The constitu-

tion of 1864 required a majority of the senators elected , however,

the constitution of 1868 returned the number to two-thirds of

those present. This provision was followed up to the present

document where it was again changed to two-thirds of the senators

elected.

Article IX, Section 3 states that any officer, except gov-

ernor, or acting governor, shall be removed and ineligible to

succeed himself on the address of two-thirds of the members elected

to each house of the legislature. Unlike the grounds for impeach-

ment supra Section 1, an officer may be removed for any reasonable

cause, whether sufficient for impeachment or not. The constitution

of 1864 provided removal by a majority of each house, but since

that time, the required vote has been two-thirds of each house.

Article IX, Section 6 provides still another method to remove

an officer. Any officer, except the governor, lieutenant governor,

and judges of the courts of record, may be removed by judgment of

the district court of their domicile for any cause enumerated in

Section 1 supra . However, where the constitution provides a method

of removal of any officer from his office, such method is not

exclusive, Troxler v. Mongrue , 175 So. 2d 309, (La. app. 1965),

2

cert , denied , 248 La. 361, 178 So. 2d 654, and the legislature was

not inhibited from adopting LSA-R.S. 42: 4 providing that all

public officers appointed by the governor should serve at the

pleasure of the governor. The constitutional history of Section

6 dates to 1879, and has remained largely unchanged since that date.

Section 7 of Article IX provides additional procedure for

the suit to remove an officer. Ten days citation shall be allowed

in all suits to remove and no suit shall work a suspension from
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office of the accused party, unless by rule nisi and contradictory

hearing, the trial court should suspend the officer, subject to

appeal the review. This section is new to the constitution and

had no history prior to 1921.

Article IX, Section 9 vests with the legislature the power to

pass laws pursuant to the recall of officers by election. This

section is new to the constitution of 1921. Prior to that date,

starting with the constitution of 1898, the document provided a

very detailed provision for the recall election. However, the

present section marks a shift away from the specific mechanics

of a recall election stated in the constitution, to a general grant

of power to the legislature to pass laws for a recall election.

Projet Recommendations

The Projet of a constitution for the State of Louisiana,

Article VIII would follow, with very minor proposed changes
#
the

existing provisions of the constitution of 1921. The changes pro-

posed would be in terminology for the purpose of clarification.

Louisiana Constitutional Revision Commission

The commission recommended that Article IX, Section 3

(removal on address by legislature) be amended by deleting "the

Governor or acting Governor* and substituting in lieu there of

"elected officials."

In Other States

In five of the constitutions which have been recently pro-

posed (Montana, Illinois, Florida, Alaska, and Arkansas), all

have impeachment provisions, but none contain specific sections

on recall or removal from office.

1. In Montana, the legislature shall provide for the manner,

procedure, and causes for impeachment, and other proceedings for

removal from public office for cause as may be provided by law.

Conviction requires a two-thirds vote of the members of the tri-

bunal hearing the charges.

2. The Illinois Constitution provides that a majority of

the House elected, may impeach, with a concurrence of two-thirds

of the senators elected. No enumerated cause for impeachment is

stated.

3. Constitution of Florida states that an officer is liable

to impeachment "for misdemeanors in office," and no officer shall

be convicted without the concurrence of two-thirds of the members

of the senate present. Finally, all impeachment of the House of

Representatives shall be tried by the Senate.

4. The 1959 Constitution of Alaska states that all civil

officers of the state are subject to impeachment by the legislature.

4

Impeachment originates in the Senate where a two-thirds vote of

its members is required to impeach. Concurrence of two-thirds

of the members of the house is also required for a judgment of

impeachment.

5. The proposed Arkansas Constitution would generally follow

the procedure provided by Article XI, Section 2 of our own

constitution. Impeachment would be allowed for "high crimes and

misdemeanors and gross misconduct in office."

Comparative Study of State Constitutions With Respect To
Impeachment, Removal, and Recall from Office

CONSTITUTION OF LOUISIANA, 1921

ARTICLE IX

51. State and district officers; grounds for impeachment

Section 1. All state and district officers, whether elected
or appointed, shall be liable to impeachment for high crimes and
misdemeanors in office, incompetency, corruption, favoritism,
extortion, or oppression in office, or for gross misconduct, or
habitual drunkenness.

52. Impeachment; trial; effect of conviction; other prosecu-
tions; suspension

Section 2. All impeachments shall be by the House of
Representatives, and shall be tried by the Senate, whose members
shall be upon oath or affirmation for that purpose, and two-
thirds of the senators elected shall be necessary to convict.
When the governor is on trial the chief justice or an associate
justice of the Supreme Court shall preside. The Senate may sit
for said purpose whether the House be in session or not, and
may adjourn as it thinks proper. Judgment of conviction in
such cases shall remove and debar the accused from holding any
office under the State, and shall disqualify any judge or
district attorney, or attorney general from practicing law, but
whether of conviction or acquittal, shall not prevent prose-
cution and punishment otherwise according to law. Such pro-
ceeding shall suspend any officer, except the Governor or acting
Governor, and the office shall be filled by the appointing power
until decision of the impeachment.

53. Removal on address by legislature

Section 3. For any reasonable cause, whether sufficient for
impeachment or not, any officer, except the Governor or acting
Governor, on the address of two-thirds of the members elected
to each house of the Legislature, shall thereby be removed, and
be ineligible to succeed himself. The cause or causes for which
such removal is made shall be stated at length in the address
and printed in the journals of both houses.

56. Removal by suit; officers subject; commencement of suit

Section 6. For any of the causes enumerated in Section 1

hereof, any officer, whether state, district, parochial, or of a

ward or municipality, except the Governor, Leiutenant-Governor

,

and judges of the courts of record, may be removed by judgment

of the district court of his domicile. The Attorney General or
district attorney may, in his discretion, institute such suit,
and shall do so (except when the suit is to be brought against
himself) on the written request, specifying the charges, of
twenty-five citizens and taxpayers, or of the governor, in the
case of state, district, parochial or municipal officers, and of

ten resident citizens and taxpayers in the case of ward officers.
Suits against the Attorney General shall be brought at the place
where he discharges his official duties by the district attorney
of that district, and suits against a district attorney shall
be brought by the Attorney General or the district attorney of
an adjoining district, or by an attorney appointed by the court,
whenever requested to do so, as above set forth.

57. Removal by suit; citation; appeals; effect; costs and
attorney's fee

Section 7. Ten days citation shall be allowed in all
suits to remove, and they shall have preference throughout over
all other cases. The State, Attorney General, district attorney,
or any person at whose instance a suit is brought, may appeal,
and in cases of state and district officers, the appeal shall
lie to the Supreme Court; all other appeals shall lie to the
courts of appeal having territorial jurisdiction.

No suit for removal shall work a suspension from office;
but the trial court, may, by rule nisi and contradictory hearing,
after ten days notice, suspend any officer, subject to a re-
view by the proper appellate court, and such office shall be
filled by the appointing power until the cause is finally
decided.

In any cause finally decided in favor of a defendant
officer, he shall recover judgment for all costs and a reasonable
attorney's fee.

S9. Recall

Section 9. The Legislature may pass laws for the recall of

any State, district, parish, municipal or ward officer, except
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judges of the courts of record, and except wherein otherwise
provided by this Constitution; provided, the sole issue tendered
at any recall election shall be whether such officer shall be
recalled.

MODEL STATE CONSTITUTION

ARTICLE IV

S 4 . 18. Impeachment

Section 4.18. The legislature may impeach the governor,
the heads of principal departments, judicial officers and such
other officers of the state as may be made subject to impeachment

In any cause finally decided in favor of a defendant
officer, he shall recover judgment for all costs and a reasonable
attorney's fee.

59.

Section 9. The legislature may pas?; laws for the recall
of any officer except the governor and judges of the courts of
record, provided the sole issue tendered at any recall election
shall be whether such officer shall be recalled.

RECENTLY ADOPTED CONSTITUTIONS:

Constitution of Montana, 1972

by law, by a two-thirds vote of all the members, and shall
provide by law procedures for the trial and removal from
office, after conviction, of officers so impeached. No officer
shall be convicted on impeachment by a vote of less than two-
thirds of the members of the tribunal hearing the charges.

Bicameral Alternative: Section 4.18. Impeachment. Refer
to "by a two-thirds vote of all the members of each house."

PROJET OF A CONSTITUTION FOR THE STATE OF LOUISIANA

ARTICLE VIII

ARTICLE V

S13 • Impeachment

Section 13. (1) The governor, executive officers, heads
of state departments, judicial officers, and such officers
as may be provided by law are subject to impeachment, and upon
conviction shall be removed from office. Other proceedings for
removal from public office for cause may be provided by law.
(2) The legislature shall provide for the manner, procedure,
and causes for impeachment and may select the senate as tribunal.
(3) Impeachment shall be brought only by a two-thirds vote of
the house. The tribunal hearing the charges shall convict only
by a vote of two-thirds or more of its members.

SI.

Section 1. Any officer, whether elected or appointed, shall
be liable to impeachment for high crimes and misdemeanors in
office, incompetency, corruption, favoritism, extortion, oppres-
sion in office, gross misconduct, or habitual drunkenness.

52.

Section 2. All impeachments, except that of the governor,
shall be by the house of representatives and shall be tried by
the senate, whose members shall be upon oath or affirmation for
that purpose; and two-thirds of the senators elected shall be
necessary to convict. The senate may sit for said purpose
whether the house be in session or not and may adjourn as it
thinks proper. Judgment of conviction in such cases shall
remove and debar the accused from holding any public office and
shall disqualify any judge, district attorney, or attorney general
from practicing law; but judgment whether of conviction or
acquittal, shall not prevent prosecution and punishment other-
wise according to law. Such proceeding shall suspend any
officer, and the office shall be filled by the appointing
power until decision of the impeachment.

S3.

Section 3. On the address of two-thirds of the members
elected to each house of the legislature, any officer, except the
governor, shall be removed for any reasonable cause, whether
sufficient for impeachment or not and shall be ineligible to
succeed himself. The cause of removal shall be stated at length
in the address and printed in the journals of both houses.

56.

Section 6. For any of the causes enumerated in Section 1
hereof, any officer, except the governor, lieutenant governor,
and judges of the courts of record, may be removed by judgment
of the district court of his domicile. The attorney general
or in his discretion the district attorney may institute such
suit, and he shall do so, except when the suit is to be brought
against himself, on the written request specifying the charges of
twenty-five resident citizen taxpayers; or of the governor, in the

case of state, district, parochial, or municipal officers;
or of ten resident citizen taxpayers, in the case of ward
officers. Suits against the attorney general shall be brought
at the place where he discharges his official duties by the
district attorney of that district, and suits against a district
attorney shall be brought by the attorney general or the district
attorney of an adjoining district, or by an attorney appointed
by the court, whenever requested to do so, as provided herein.

57.

Section 7. Ten days' citation shall be allowed in all suits
to remove, and they shall have preference over all other cases.
The state, attorney general, district attorney, or any person
at whose instance a suit is brought may appeal. In cases of
state and district officers the appeal shall lie to the supreme
court. All other appeals shall lie to the court of appeal
having territorial jurisdiction.

No suit for removal shall work a suspension from office;
but the trial court may, after ten days' notice, by rule nisi
and contradictory hearing, suspend any officer, subject to a
review by the proper appellate court. The ofice shall be filled
by the appointing power until the cause is finally decided.

(4) Conviction shall extend only to removal from office, but
the party, whether convicted or acquitted, shall also be liable
to prosecution according to law.

Constitution of Illinois, 1970

ARTICLE IV

514. Impeachment

Section 14. The House of Representatives has the sole
power to conduct legislative investigations to determine the
existence of cause for impeachment and, by the vote of a
majority of the members elected, to impeach Executive and Judicial
officers. Impeachments shall be tried by the Senate. When
sitting for that purpose, Senators shall be upon oath, or
affirmation, to do justice according to law. If the Governor
is tried, the Chief Justice of the Supreme Court shall preside.
No person shall be convicted without the concurrence of two-
thirds of the Senators elected. Judgment shall not extend
beyond removal from office and disqualification to hold any
public office of this State. An impeached officer, whether con-
victed or acquitted shall be liable to prosecution, trial,
judgment and punishment according to law.

Constitution of Florida, 1968

ARTICLE III

5 . 17 . Impeachment

Section 17. (a) The governor, lieutenant governor, members
of the cabinet, justices of the supreme court, judges of district
courts of appeal and judges of circuit courts shall be liable to
impeachment for misdemeanor in office. The house of representa-
tives by two-thirds vote shall have the power to impeach an
officer. The speaker of the house of representatives shall have
power at any time to appoint a committee to investigate charges
against any officer subject to impeachment,

(b) An officer impeached by the house of representatives
shall be disqualified from performing any official duties until
acquitted by the senate, and unless the governor is impeached
he may by appointment fill the office until completion of the
trial.

(c) All impeachments by the house of representatives shall
be tried by the senate. The chief justice of the supreme court,
or another justice designated by him, shall preside at the trial,
except in a trial of the chief justice, in which case the governor
shall preside. The senate shall determine the time for the trial
of any impeachment and may sit for the trial whether the house
of representatives be in session or not. The time fixed for
trial shall not be more than six months after the impeachment.
During an impeachment trial senators shall be upon their oath or

affirmation. No officer shall be convicted without the concurrence
of two-thirds of the members of the senate present. Judgment of
conviction in cases of impeachment shall remove the offender
from office and, in the discretion of the senate, may include
disqualification to hold any office of honor, trust or profit.
Conviction or acquittal shall not affect the civil or criminal
responsibility of the officer.

Constitution of Alaska, 1959
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ARTICLE II

S20. Impeachment

Section 20. All civil officers of the State are subject to
impeachment by the legislature. Impeachment shall originate in
the senate and must be approved by a two-thirds vote of its mem-
bers. The motion for impeachment shall list fully the basis for
the proceeding. Trial on impeachment shall be conducted by the
house of representatives. A supreme court justice designated by
the court shall preside at the trial. Concurrence of two-thirds
of the members of the house is required for a judgment of im-
peachment. The judgment may not extend beyond removal from
office, but shall not prevent proceedings in the courts on the

or related charges.

RECENTLY PROPOSED CONSTITUTIONS t

Constitution of Arkansas, 1970 : not adopted

ARTICLE II

$9. Impeachment

Section 9. All civil officers of the State are subject to
impeachment by the House of Representatives for high crimes and
misdemeanors and gross misconduct in office. Impeachments shall
be tried publicly by the Senate with the Chief Justice presiding,
but if he is disqualified the Senate shall select a presiding
officer. No person shall be convicted upon impeachment except
by a two-thirds vote of the total membership of the Senate entered
in the journal. Judgement of impeachment shall not extend beyond
removal from office but shall not prevent criminal or civil pro-
ceedings on the same or related charges.

CC/73 Research Staff

Committee on Legislative
Powers and Functions

May 3, 1973

Staff Memorandum No. 12

RE: The duties of the Vice President of the United States

as President of the Senate

In his role of presiding officer, the Vice President has

been an integral part of the Senate's ceremonials and proceedings.

His duties, under the rules, may be summarized as follows:

1. He gives the oath of office required by the Constitution

to the new Senators, necessary before they can enter upon

their cuties;

2. He opens the daily sessions and leads the Senate

through its regular order of business;

3. If at any time during the proceedings a Senator ques-

tions the presence of a quorum, he interrupts the business

to have the roll called, and announces the result. Depending

on the result, the business either proceeds or stands in suspen-

sion until a quorum is obtained or the body decides to adjourn;

4. Yea and nay votes are conclusive upon his announcement

of the result, and no Senator may vote after this has been done;

5. Every bill and joint resolution receives three readings,

usually on different days, and the presiding officer "shall

give notice at each reading whether it be the first, second, or

third;"

6. In debate, a Senator desiring to speak "shall rise

and address the Presiding Officer, and shall not proceed until

he is recognized;

"

7. In case of manifold requests for recognition, the

Vice President is to "recognize the Senator who shall first

address him;"

8. Senators may not interrupt a speaker "without his

consent," which may be obtained by first addressing the Chair

(usually in the form "Mr. President, will the Senator yield?");

9. Any Senator transgressing the rules of the Senate

"in speaking or otherwise" is to be called to order by the

Chair, sit down, and proceed further only by "leave of the

Senate;"

10. Confusion or demonstration whether on the floor or in

the galleries is to be curbed by the Chair as a duty. In

enforcing this rule, he is to act "on his own initiative"

and not because a Senator requests order;

11. All points of order are decided by him "without debate,

subject to an appeal to the Senate." If the Chair does not

desire to rule he may "submit any questions of order for the

decision of the Senate;"

12. If the Chair so desires, all motions are to be reduced

to writing;

13. He enforces the rules and regulations for the Senate

Office Building and such parts of the Capitol as are set

aside for the use of the Senate;

14. In executive session of the Senate, he has discretion-

ary power to let remain such Senate employees beyond those

-2-

stated in the Rules whom he "shall think necessary;"

15. If cloture is invoked, he is required "to keep the

time of each Senator who speaks," which total time is not to

be in excess of one hour. If any points or order or appeals

from the Chair are raised during cloture, they are to be

decided without debate.

Though not affirmatively stated in the Senate rules, the

Vice President has acquired two further prerogatives. It

has become the practice for him

16. to determine the distribution of introduced measures

to the proper committees, and

17. to make committee appointments and fill vacancies

therein if the Senate (or Congress) has not otherwise determined.

These are all the typical functions and prerogatives of

chairmen of assemblies, and for most purposes it matters little

whether the Vice President is in the chair or not, since any

competent Senator can (and periodically does) fulfil the pre-

siding officer's duties.

Information derived from: The American Vice-presidency: New Look

-3-

CC/73 Research Staff

Committee on Legislative
Powers and Functions

May 3, 1973

Staff Memorandum No. 13
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RE: Constitutional status of legislative bureau

Louisiana's legislative bureau stands alone among the

fifty states in its constitutional status. This is not to

say that the function of the legislative bureau is not being

performed in the other states of the union, merely that no

other state's constitution contains a provision establishing

a legislative bureau.

The legislative bureau was first established in the

constitution of 1921. It is contained in Article III f Section

31, which reads as follows:

"The Attorney General, or his assistant, and two mem-

bers of the legislature, one to be selected by each house,

shall constitute a legislative bureau, to which all legis-

lative matter intended to have the effect of law shall be

referred before advancement to third reading by the house

where it did not originate, for examination and report as

to the construction, duplication, legality, and constitu-

tionality, which said report shall be advisory only."

In the Projet it is found in Article III, Section 21 and

is essentially the, same provision as the present one with minor

changes in language and style.

The Louisiana Constitutional Revision Commission retains

the legislative bureau in the constitution but places the

responsibility of establishing it in the legislature.

The Model State Constitution does not contain a provision

for the establishment of a legislative bureau.

-2-

CC/73 Research Staff

Committee on Legislative Powers
and Functions

Nay 3, 1973

Staff Memorandum No. 14

RE: Enacting clauses in the fifty states

This memorandum will cover the enacting clauses of the

fifty states. It will discuss Louisiana's provision and the

provisions of other states.

In Louisiana

The pertinent provision on the style of laws and the enacting

clause is found in Article III, Section 7 which reads as follows:

"The style of laws of this State shall be: 'Be it en-
acted by the Legislature of Louisiana.' It shall not
be necessary to repeat said enacting clause after the
first section of an act."

This provision has been in Louisiana's constitutions since

the Constitution of 1679 in essentially the same language. Up

to the adoption of the present constitution in 1921, the legis-

lature was called the "General Assembly." The second sentence

was added in 1921 also.

In Other States

The constitutions of 39 states (including Louisiana) have

the same enacting clause - "Be it enacted by the

(Legislature, General Assembly, etc.) of

states, California, Illinois, Michigan, and Wisconsin, use the

word "people" instead of "legislature" in their enacting clause

which all read essentially "The people of the State of

do enact as follows."

Three states, Delaware, Georgia, and Pennsylvania, do not

provide either an enacting clause nor a provision on enactment of

laws. One state, Virginia, has no enacting clause but does have

a provision on enactment of laws. One state, Arizona,, uses the

word "people" instead of "legislature" when the law is to be

enacted by initiative. One state, Massachusetts, uses the lan-

guage "Be it enacted by and by the authority of

the same." One state, Rhode Island uses the language "It is

enacted by as follows."

2

CC/73 Research Staff

Committee on Legislative Powers
and Functions

May 3, 1973

Staff Memorandum No. 15

SUITS AGAINST THE STATE

This memorandum will cover the procedure for suits against

the state. It will discuss Louisiana's provision and the pro-

visions of other states. An addendum has been attached which

contains a comparative study of constitutional provisions relating

to suits against the state.

In Louisiana

Article III, Section 35 of the Constitution of 1921 vests

with the legislature, the power to authorize suit to be filed

against the state. The legislature shall designate the court in

which suit is authorized and may waive any prescription which may

have accrued in favor of the state. Generally, the procedure in

suits against the state is the same as between private litigants,

except money judgments shall be satisfied only from funds expressly

appropriated by the legislature for that purpose. It should be

noted that the authorization to sue the state shall extend only

to a court of Louisiana. Unless otherwise provided, authorization

to sue the state shall be nothing more than a waiver of the

state's immunity. Section 35 was rewritten in 1946. Previously,

it provided that "whenever the legislature shall authorize suit

to be filed against the state, it shall provide a method of

procedure and the effect of the judgment which may be rendered

therein." This wording is found in Article III, Section 35 of

the Projet of a Constitution for the State of Louisiana.

Other States

Looking to comparable provisions for governmental immunity

on a nationwide basis, twenty-nine (29) states have no mention of
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immunity of the state against suit. Nineteen (19) states (including

Louisiana) provide generally that the legislature shall direct

by law in what manner and in what court, suits may be brought

against the state. One state. New York, provides by law for

claims against the state to be settled by other than the legis-

lative branch. One state, Arkansas, provides for absolute immunity.

One state, Montana, provides expressly that it has no immunity.

Five constitutions which have been recently proposed (Montana,

Illinois, Florida, Alaska, and Arkansas) deserve particular

analysis.

Two states (Montana and Illinois) expressly abolish state

immunity from suit. The proposed Arkansas Constitution provides

for state immunity, except for breach of contract or as otherwise

provided by law. However, Article V, Section 20 of the present

Arkansas Constitution states that the state shall never be made

defendant in any of the courts. Finally, two states (Florida and

Alaska) vest with the legislature the power to establish the pro-

cedure for suits against the state, while maintaining the concept

of governmental immunity.

3

ADDENDUM

Constitution of Illinois, 1970

ARTICLE XIII

14.

Section 4. Sovereign Immunity Abolished Except as the
General Assembly may provide by law, sovereign immunity in
this state is abolished. [This Section 4 of Article XIII
shall become effective on January 1, 1972]

Constitution of Florida, 1968

ARTICLE X

S13. Suits Against The State

Section 13. Provision may be made by general law for
bringing suit against the state as to all liabilities now
existing or hereafter originating.

Constitution of Alaska, 1959

ARTICLE II

$21. Suits Against The State

Section 21. The legislature shall establish procedures
for suits against the State.

RECENTLY PROPOSED CONSTITUTIONS:

Constitution of Arkansas, 1970 : Not Adopted

ARTICLE XI

$10. Sovereign Immunity

Section 10. The State of Arkansas shall never be made a

party defendant in any of her courts except in actions for breach
of contracts or as otherwise provided by law.

Present Constitution of Arkansa s

ARTICLE V

S20.

Section 20. The State of Arkansas shall never be made de-
fendant in any of her courts.

Comparative Study of State Constitutions With Respect
To the Suits Against the State

CONSTITUTION OF LOUISIANA, 1921

ARTICLE III

535. Suits against the state; procedure; effect of legislative
authorization

Section 35. Whenever the Legislature shall authorize suit
to be filed against the State it shall provide the method for
citing the State therein and shall designate the court or courts
in which the suit or suits authorized may be instituted and may
waive any prescription which may have accrued in favor of the
State against the claim or claims on which suit is so authorized.
The procedure in such suits except as regards citation and origin-
al jurisdiction, shall be the same as in suits between private
litigants, but no judgment for money rendered against the State
shall be satisfied except out of monies appropriated by the Legis-
lature for the purpose. For the purpose of such suits the State
shall be considered as being domiciled in the Capitol. No such
suit shall be instituted in any court other than a Court of
Louisiana. Except as otherwise specially provided in this section,
the effect of any authorization by the Legislature for a suit
against the State shall be nothing more than a waiver of the State'
immunity from suit insofar as the suit so authorized is concerned.
(As amended Acts 1946, No. 385, adopted Nov. 5, 1946.)

PROJET OF A CONSTITUTION FOR THE STATE OE LOUISIANA

Article III

$35.

Section 35. Whenever the legislature shall authorize suit
to be filed against the state, it shall provide a method of pro-
cedure and the effect of the judgments which may be rendered therein.

RECENTLY ADOPTED CONSTITUTIONS:

Constitution of Montana, 1972

ARTICLE III

$18. State subject to suit

Section 18. The state, counties, cities, towns, and all other
local governmental entities shall have no immunity from suit for
injury to a person or property. This provision shall apply only
to causes of action arising after July 1, 1973.

Staff Memo No.

NOTES
16 is omitted. See Book

of the States , 1972-1973 , at 72-73. In

re:Veto provisions among the states.

CC/73 Research Staff

Committee on Legislative Powers
and Functions

May 17, 1973

Staff Memorandum No. 17

RE: Alternative method for handling claims against the state.

This study will present one method of dealing with the

problem of the necessity of seeking authorization from the

legislature to bring suit against the state, its agencies, or

political subdivisions.

PROPOSED SECTION:

Article , Section . Sovereign Immunity and Liability

Abolished; Court of Claims

Section . The sovereign immunity and liability of the

state, its agencies, and political subdivisions is abolished.

A court of claims shall be established by the legislature

which shall have exclusive jurisdiction to hear and determine

all claims against the state or its agencies or by the state

or its agencies in reconvention or concursus.
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The district courts shall have jurisdiction over all claims tne state an(j its agencies. It vests additional jurisdiction in

by or against political subdivisions. tne COurt of claims to handle matters on reconvention or in con-

Source: New cursus proceedings to avoid the necessity of the state having to

Comment: This provision would abolish the concept of sovereign file an additional suit when it decides to reconvene or invoke

immunity in Louisiana. It would eliminate the necessity of concursus proceedings.

seeking waiver of immunity by the legislature to sue at any It specifically establishes jurisdiction in the district

level of government. courts for all claims by or against political subdivisions.

It directs the legislature to establish a specific court of

claims with exclusive jurisdiction to handle all claims against

2
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III. Committee Correspondence

Ss
ATI O* LOUISIANA CONSTITUTIONAL CONVENTION Of ItM, P O BOA 4<«7J. BATON ROuGt LOUISIANA 7MW

April 5, 1973

Senator Cecil Blair, Chairman
Committee on Legislative Powers and Functions

State Capitol
Baton Rouge, Louisiana 70804

Dear Senator:

I appreciate the invitation to appear before your committee but will

be unable to be present.

I am very much concerned about the possibility of your committee

and the Convention becoming involved in reapportionment of the

legislature as a constitutional matter.

I feel this is a matter which should be left to the legislature and

could be very damaging to the adoption of the constitution if this

matter was reopened in view of recent reapportionment.

I sincerely urge your committee to adopt this position after its

deliberations.

Very truly yours.

Rep. R- Harmon Drew
Delegate, District 10

RHD:cgm

April 13, 1973

TO: Norma M. Duncan, Research Director

FROM: Committee on Legislative Powers and Functions

As per the request of Delegate Kean and the Subcommittee

on Alternatives of the Coordinating Committee we have examined

the 1921 constitution on those areas to be considered by the

Committee on Legislative Powers and Functions.

I. We have determined that the following provisions are obsolete.

A. Those provisions in Article III dealing with reapportion-

ment (Sections 2, 3, and 6) which are based on other than "one-

man, one-vote" standards are obsolete because of the Reynolds v.

Sims decision.

B. Those provisions in Article III which apportioned the

Senate and the House of Representatives (Sections 4 and 5) are

obsolete because of the Bannister v. Davis decision which declared

them unconstitutional and subsequently the legislature has enacted

statutory apportionment. (R.S. 24:35 and 35.1)

C. The provision in Article III dealing with legislative

compensation and mileage (Section 14) is obsolete because the

legislature has under authority of Article III, Section 34 in-

creased both the per diem and mileage allowable. (R.S. 24:31)

D. The provision in Article III dealing with the accrual

of prescription or peremption prior to January 1, 1962 (Section 35)

is obsolete since that section also provides that suit must have

been brought prior to January 1, 1962.

E. The provision in Article III dealing with the drafting

of a Code of Criminal Procedure is obsolete since the Code of

Criminal Procedure was adopted in 1966.

F. The provision in Article IV dealing with the board of

liquidation of state debt found in Section 2(a) is obsolete since

a later amendment to the constitution now contained in Article IV,

Section 1(a) transferred all power and authority formerly vested

in the board of liquidation under Section 2(a) to the board of

liquidation created under Section 1(a).

G. The provisions in Article IV dealing with the funding

of bonds for the purpose of erecting the state capitol building

and to pay the outstanding indebtedness of the state, and L.S.U.,

to pay the Confederate veterans' pensions and to reimburse the

General Highway Fund (Sections 12 and 12-a) are obsolete since

the bonds have been paid off.

H. The provision in Article X dealing with the rate of

state taxation on property (Section 3) is obsolete since that

section was repealed effective January 1, 1973 by the passage

of Article X-A, Sections 1-5 which repealed all state ad valorem

taxes.

II. We have determined that only one provision to be considered

by the Committee on Legislative Powers and Functions is repeated

verbatim in the statutes.

The provision in Article XIX dealing with governmental

ethics which recites in a preamble a policy and purpose (Section

27, paragraph 1 A, B, and C) is repeated verbatim in the statutes.

(R.S. 42:1101)

III. We have determined that the following provisions are repeat-

ed in the statutes in substance.

A. The provisions in Article IX dealing with the suspension

of a fiscal officer when he is in arrears (Section 8) are repeated

in substance in the statutes. (R.S. 42:301)

B. The provisions in Article XVII dealing with the appoint-

ment of the adjutant general (Section 3) are repeated in substance

in the statutes. (R.S. 29:5)

C. The provisions in Article XIX dealing with eligibility

of a fiscal officer for another office (Section 11) are repeated

in substance in the statutes. (R.S. 42:34)

D. The provisions of Article XIX dealing with bribes (Section

12) are repeated in substance in the statutes (R.S. 14:118 and 120)

E. The provisions of Article XIX dealing with the immunity

granted to an individual who may be compelled to testify involving

bribery (Section 13) are repeated in substance in the statutes.

(R.S. 14:121)

F. The provisions of Article XIX dealing with appeals of

decisions involving governmental ethics (Section 27, paragraph

3C) are repeated in substance in the statutes. (R.S. 42:1121E)
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E L HENI T

NORMA M DUNCAN

June 8, 1973

Mrs. Norma H. Duncan
July 12, 1973
Page 2

a majority of elected members of the House, then he should be willing to
step down from that office.

I believe the second and third sentences of Section 10 should
be redrafted to read as follows: "The legislative auditor shall be res-
ponsible solely to the legislature and shall perform such duties and
functions as may be assigned to his office by the legislature Including
but not necessarily limited to the auditing of the fiscal records of
state and local government." The legislature should have substantial
leeway In delineating what duties aside from auditing the legislative
auditor shall have.

TO: All Members of the Senate and House of Representatives
of the Legislature of the State of Louisiana

FROM: Norma M. Duncan, Director of Research, CC/73

Ladies and Gentlemen:

Senator Cecil R. Blair, Chairman, and the members of the
Committee on Legislative Powers and Functions of the Constitu-
tional Convention of 1973, have directed that the enclosed copy
of a proposal making provisions for the legislative branch of
government and related matters be transmitted to you.

It is the hope of the committee that you will give consideration
to the provisions contained in the draft. The committee will
welcome your comments and suggestions with respect to it, and
you may wish to contact any delegate or transmit your ideas
and suggestions to me for referral to the committee.

With kindest personal regards.

Norma M. Duncan
Director of Research

Enclosure

STATE Or LOUISIANA

HOUSE OF REPRESENTATIVES
BATON ROUGE

July 12, 1973

4) Under!, Sect Ion 1 1, la there any ambiguity with respect to
the phrase "public officials' 1

? Does this phrase Include appointed public
officials? Should we have a definition of what a public official is?

5) I fail to see the utility of \Section 14 requiring special
bills authorizing suits against the state and its subdivisions. Some
argue this prevents unjust or frivolous suits from being filed. This is

not correct as the legislature routinely approves these except where
local politics enters the picture and one legislator asks that. the suit
not be permitted. Of course this is an injustice. We as legislators
should not Inquire into the merits of the suit (just or unjust, frivolous
or unfrivolous) , and local politics should play no part as it does now.

The merits of a suit under our system of Justice fall within the judiciary
branch of government - not the legislature.

6) Under
[
Section 17 or some other appropriate section, I believe

we should have a paragraph which provides some basic definition of a flfJj*

ference committee* and outline of its duties and functions subject to fur-
ther direction by the legislature. Section 17, much like the present con-
stitution, only obliquely refers to a conference committee, but nowhere
In our constitution or statutes is there any reference to its composition,
functions and duties.

7) UndeAsacjtlon 18 \ regarding appropriations, we should consider
requiring all appropriations be made In one appropriation bill which would
be divided Into the following possible categories: a) the ordinary operat-
ing expenses of government, public charities, pensions and public debt and
Interest thereon; b) capital expenditures; c) payment of judgments; and
d) deficiency appropriations. If there were some mechanical way of getting
funds early In the session for expenses of the legislature and yet include
this category in the one appropriation bill, I will favor this also. The
advantage of all categories being in one bill is of course financial con-
trol. With the many appropriations bills we have now, it is impossible
at any one time to know the total proposed and total approved appropriations
during any one session. Thus deficit financing is a real fear. There
should also be added a clause, it seems to me, that the Governor shall not
have the power to veto the latter two categories of the Appropriations.

It seems to me the Governor should not properly have the author-

ity to veto the last three categories as these are primarily legislative

rnont OH*. 143-uil

Wio«. Horn* 766 »JI
P. O. «OK 1)97

BATON ROUGE, LA. 70821

Mrs. Norma H. Duncan
Director of Research
Constitutional Convention of 1973
Post Office Box 17740-A
Baton Rouge, Louisiana 70803

Dear Mrs. Duncan:

COMMITTEES:
HOUSE 1 GOVI*N»ENTAL Af FAi»S

JUDICIAL D

I have reviewed the proposal of the Committee on Legislative Powers
and Functions and belatedly would like to make a few comments thereon.
You may feel free to distribute copies of this letter to members of the
Committee depending upon any policy which the Committee may have adopted.

1) Under Section 3 regarding \number of i

^tuifij there Is no explanation for enlarging the maximum number of senator*

bers of th- l-gisla-

to 41 and the number. of House members to 111 rather than retaining the cur-
rent limits of 39 and 105, respectively. Is there any good reason for add-
Ing members, particularly to the House which Is already quite large? Further-
more, If you add members, won't we be required© reapportion into the number
of new districts? Otherwise, some sections would outweigh others In the
legislature,

2) Under Section 7 regardlngl^rlvileges and Immunities jf mem-
bers of the legislature, I have some doubt as to the last sentence thereof
which provides "No members shall be questioned in any other place fcr any
speech or debate In either house." I think current United States Supreme
Court decisions regarding libel and defamation are sufficient to permit
a free discussion on the floor of either house, and therefore a restrict-
ive rule such as the one just quoted seems to be out of place at this date
In our history and almost certainly unconstitutional even in its narrow
sense.

3) Under Section 10 respecting the yleglslat ive auditor]! I think
that a consent of only one-half of the elected members of each house should
be sufficient for the removal of the person serving as legislative auditor.
To require that two-thirds of the elected members of each house bo dissatis-
fied prior to removal seems to be improper to me. I do not know of any
similarly high requirement for removal of another officer. With a two-
thirds requirement the person serving as auditor need only please one-third
plus one of the members of each house and he can retain his position even
though a heavy majority are opposed. If a person is in disfavor with over

Mrs.. Norma M. Duncan
July 12, 1973

Page 3

and not executive decisions. As you know, our state courts have ruled

on several occasions that there are certain appropriations items which
are beyond the veto of the Governor because of our separation of powers

concept

.

8) Under ! Section 20/ 1 question the wisdom of requiring two-

thirds of the elected members of each house to override the Governor's
veto . It would seem to me that if the majority of the elected members
have twice said that they favor a particular bill, it should then become

law notwithstanding the Governor's veto.

Under the same section, there fe a provision that the veto session
shall not exceed five consecutive days. I assume that bills up for con-

sideration In the veto session do not have the requirement of being read

on three separate days, nor do they have the requirement of being referred

to a committee for hearing,

9) In my opinions-Section 23 respecting corporations i* unneces-
sary as without this section the legislature would have the inherent author-

ity regarding the matter set forth in that section.

10) UnderJ Section 24 I would recommend the elimination of the words
"incompetency, corruption, extortion, oppression in office, gross miscon-
duct or habitual drunkenness." In lieu thereof, I would provide "Impeach-

ment for felonies and a violation of the public trust commensurate with
the office of Senator and Representative." Incompetency, oppression in

office and habitual drunkenness are in my opinion not in keeping with
today's standards. In essence, the legislator in the end will be judged

by his fellow members of the legislature, and that judgment ought to

extend to any violation of the public trust assumed by the legislator.

Sincerely yours,

<̂ !ima(*\*'i' /
Frank P. Simoneaux
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E L H[NfT

NORMA M DUNCAN

MEMORANDUM

:

VTATt O* iOUISiama. CONSTITUTIONAL CONvInTpON O* H7J P O »OX UNO-A BATON KOUCt
I

TILf»MONf )*• MX

June 8, 1973

Honorable Cecil R. Blair, Chairman, Committee on
Legislative Powers and Functions

James L. Dennis, Chairman, Committee on the
Judiciary

Recommendations relative to Article IV, S4

The Committee on the Judiciary wishes to inform you
of action taken by it on Article IV, Section 4 of the present
constitution.

The committee recommends that provision of the Model
State Constitution concerning local and special laws be
followed. Further, the committee recommends that the enumera-
tion of particular subjects on which local and special laws
are prohibited be continued, but it should be provided the
list is not exclusive but illustrative.

<5
STATf O* LOUISIANA CONSTITUTIONAL CONV1NT.ON Of l»71 9 K)X 4M73 BATON "OWM LOUISIANA J

June 19, 19"* 3

MEMORANDUM

TO: Honorable Cecil R. Blair, chairman. Committee on
Legislative Powers and Functions

FROM: James H. Brown, Jr., chairman. Committee on Revenue,
Finance, and Taxation

RE: Proposal CC-1000, Section 12

The Subcommittee on Public Finance of the Committee
on Revenue, Finance and Taxation wishes to express to you
its views on Section 12 of the Proposal CC-1000 by Committee
on Legislative Powers and Functions. Since the Coordinating
Committee has assigned paragraphs 10, 15, and 17 of Section 4
of Article IV, Louisiana Constitution of 1921, to Committee
on Revenue, Finance and Taxation which in turn has been
assigned to the Subcommittee on Public Finance, this subcom-
mittee wishes to go on record as being dissatisfied with
Section 12 of Proposal CC-1000 because of the omission
of any prohibition against legislative authority to pass
local or special laws except for the requirement that no
special or local law shall be passed when a general law is
or can be made applicable. This subcommittee presently is
of the opinion that the new constitution should cont'ain
an enumeration of local or special laws which the legislature
shall have no authority to enact similar to that contained
in Louisiana Constitution of 1921, Article IV, Section 4.

--Respectfully submitted,

£/ j< Btown/'Jr:James H.
Chairman, Subcommittee on
Public Finance, Committee
on Revenue, Finance and
Taxation
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